August 23, 2019
Dear Equator Principles Financial Institutions:

We, the undersigned, write to express our deep disappointment with the latest draft of the
Equator Principles, EP4. We urge additional revisions to protect and respect the rights of
Indigenous Peoples.

The revisions process began after the world watched as the rights of Indigenous Peoples were
trampled during the Dakota Access Pipeline (DAPL) controversy. At that time many financial
institutions realized that they could not extricate themselves from that project — even if they
wished — because of the terms of their engagement. Thus, several signatory financial
institutions endeavored to provide a more robust social and environmental risk screening
mechanism via a stronger version of the Equator Principles. The timeliness of their response to
DAPL inspired confidence that EP4 could usher in a new era wherein social risks as to the
rights of Indigenous Peoples would be considered proactively.

The events around DAPL demonstrated that any risk assessment must include consideration of
the social, cultural and environmental rights of Indigenous Peoples to effectively understand all
of the risks attendant to a project. In the reverse, without analyzing the human rights impacts
connected with a project, banks risk financing development that creates social conflict, fuels
human rights abuses, and results in financial and reputational losses. This is a losing position
for both the financial institutions and the affected Indigenous Peoples.

The core right that serves to protect Indigenous Peoples and to elevate their rights to
self-determination and governance over their resources is their right to free, prior, and informed
consent (FPIC). The DAPL controversy flowed from a failure to secure the FPIC of the Standing
Rock Sioux Tribe, and other affected Indigenous Peoples, along the route of the pipeline.
Because the Equator Principles Association (EPA) is setting a global benchmark for
social and environmental risk assessment, it is imperative that EP4 provide clear and
strong guidance on implementation of FPIC as to Indigenous Peoples.

As written in EP4, the process of “Informed Consultation and Participation” is far from a human
rights-based approach to FPIC. The existing process is merely a first step to soliciting the FPIC
of Indigenous Peoples. EP4 provides two options to build on this process. The first option is
wholly insufficient. Option 1 minimizes the right to FPIC into a mere compliance procedure
that is driven by the client and the financial institution without any reference to integrating
Indigenous Peoples’ priorities or perspectives. As such, no entity is incentivized to negotiate
directly with Indigenous Peoples or to integrate their priorities into project design.

The second option to operationalize FPIC is the preferred option because it requires
clients to demonstrate affirmative consent from Indigenous Peoples. Option 2 is a
stronger implementation that is more protective of Indigenous Peoples and better incentivizes
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clients and financial institutions to operationalize a human rights-based process to solicit the
FPIC of Indigenous Peoples.

In short, the following recommendations are also necessary to strengthen EP4’s approach to
Indigenous Peoples:

e The two options presented as to FPIC in EP4 are so limited in applicability as to be
minimally protective of Indigenous Peoples rights and narrowly consider the social risks
related to financing. Both the scope and applicability of the better option - option 2 -
must be broadened to include all projects that may have impacts on Indigenous
Peoples, their lands, territories, and resources, in any country.

e The Designated versus Non-Designated country distinction must be removed. The
DAPL controversy took place in a Designated Country where supports for consultation
with Indigenous Peoples were allowed to stand in for the Equator Principles framework.
The country distinction propagates similar situations without attention to the purpose of
applying one global standard as a benchmark to assess and to address social risks
from a foundation of human rights.

e The grievance mechanism as set forth in Principle 6 does not align with the EPA’s
internal commitment to the United Nations Guiding Principles on Business and Human
Rights. It is written as a platitude without the specificity necessary to ensure that clients
will proactively provide opportunities for grievances to be heard and then addressed by
influencing project implementation.

e Again, while EP4 references the 2015 Paris Agreement and the TCFD
Recommendations, there are few incentives for financial institutions and clients to
integrate the radical changes necessary into their operations to protect Mother Earth
and halt climate chaos.

Furthermore, violations of human rights cannot be “offset” or mitigated retroactively. Once
occasioned, human rights abuses cannot be undone. To show leadership on these issues in
the field of sustainable finance, EP4 must reference and implement rights as enumerated
in the United Nations Declaration on the Rights of Indigenous Peoples. The Declaration is
never referenced in EP4.

The revision of EP4 is of vital importance because it is the only global framework that can
support, elevate, and protect the rights of Indigenous Peoples during project financing.
Alone, host countries, financial institutions, and corporations have failed in this regard.

With this letter, we ask that EP4 be revised to better protect and respect the rights of
Indigenous Peoples during project financing. We welcome the opportunity to provide expertise
and perspective on these issues with the mutual understanding that our position will be
considered and integrated into a revised draft.
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