
June 17, 2022

The Honorable Gary Gensler
Chairman
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549

Re: Response to Proposed Rule on The Enhancement and Standardization of Climate-Related
Disclosures for Investors

Dear Chair Gensler,

We write to you on behalf of the Investors and Indigenous Peoples Working Group (IIPWG), a
coalition of investors working for decades to forward the human rights of Indigenous Peoples
through the capital markets. The signatories of this letter represent a cross section of investors,
reflecting the views of our broader coalition.

We are writing this letter to provide input on the proposed rule on the enhancement and
standardization of climate-related disclosures for investors (S7-10-22), published on March 21,
2022. We welcome the proposed rule, as a critical first step to forward the Commission’s
promised focus on environmental, social, and governance (ESG) frameworks. However, we
urge the Commission to include disclosures regarding Indigenous Peoples’ rights risks where
Indigenous Peoples are directly or indirectly impacted by listed companies’ operations,
business models, transition risk mitigation plans, and emissions.

The rights of Indigenous Peoples are material and relevant to the proposed rule for a number of
reasons, as mentioned in our previous letter.1 However, Indigenous Peoples are not included or
referenced in the proposed rule. Indigenous Peoples reside around the globe, including the
areas that are the central operational environment of many corporations, specifically in the
extractive, energy production and transmission, and agricultural sectors. Each of these sectors
face climate-related risks related to strategy, governance, risk management, metrics, and
targets. The relationship with Indigenous Peoples in these areas is relevant to each registrant’s
climate strategy and ability to realize its climate-related objectives. Below we outline specific
areas where the nexus between Indigenous Peoples and the requested climate-related data is
most salient, and where specific guidance to issuers would be beneficial to improving the
quality, availability, and consistency of information.

1 IIPWG, (2021). “Re: Response to Call for Public Input on Climate Change Disclosures from Commissioner Allison Herren Lee.”
Available at: https://www.sec.gov/comments/climate-disclosure/cll12-9423328-263569.pdf (last visited May 20, 2022)
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Specifically, potential risk for investors arises from the failure to identify, assess, and manage
Indigenous rights risks and from the failure to do so in alignment with international standards in
the United Nations Declaration on the Rights of Indigenous Peoples (Declaration). Central to the
Declaration’s framework is the process of obtaining the free, prior, and informed consent (FPIC)
of Indigenous Peoples prior to development of projects that impact land and territory on which
Indigenous Peoples live and/or have territorial rights. FPIC is central to safeguarding the right of
Indigenous Peoples to self determine their economic, environmental and social priorities.2

Indigenous Peoples’ land rights and human rights, and the centrality of those rights to
environmental and climate protection, overlap with all three aspects of ESG. Given the
Commission’s interest in ensuring an equitable and just transition, these rights and
considerations should be integrated into the Commission’s climate-related disclosure
requirements as the health and continuity of Indigenous Peoples and their respective cultures
are inextricably linked with the health of our shared environment. Indigenous Peoples have
knowledge of local conditions related to operational impact, they have knowledge of
cumulative climate change impacts over time, and assessment of Indigenous land tenure and
resource management is essential to understanding the totality of risk related to physical and
transition risks. Failure to include relevant information on Indigenous Peoples would negatively
impact investors and issuers because climate disclosures made without a contemporaneous
assessment of Indigenous rights risk fail to provide investors with the full scope and context
needed for evaluating and comparing a registrant’s climate-related disclosures.

The signatories to this letter recommend consideration of Indigenous Peoples in four areas of
the proposed rule: 1) the Task Force on Climate Related Disclosures (TCFD) framework; 2) the
process of GHG emissions reporting; 3) the management process of assessing potential
climate physical and transition related risks; and 4) the use of carbon offsets. The content of
IIPWG’s recommendations contain both general recommendations and specific responses to
requests for comment, as follows.

Recommendations
I: The TCFD Framework

Recommendation: We recommend that the Commission enhance the proposed
rules by explicitly referencing Indigenous Peoples, and by explicitly referencing the
United Nations Declaration on the Rights of Indigenous Peoples.

2 N.A (2018). Free, prior, and informed consent: a human-rights based approach. P. 3.  Study of the Expert Mechanism of Rights of
Indigenous Peoples. United Nations. Available at
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G18/245/94/PDF/G1824594.pdf?OpenElement (last visited May 23, 2022)
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The proposed rule’s reporting framework is based on the recommendations of the TCFD
framework.3 In selecting TCFD, the Commission has based its climate disclosure rules on a
framework that has been widely adopted by reporting registrants,4 incorporated in disclosure
rules in various jurisdictions around the globe,5 and which contains generally agreed upon
guidance for making climate risk disclosures.6

TCFD is a strong minimum standard however the TCFD framework does not mention
Indigenous Peoples despite the inseparability of Indigenous rights and climate-related harm.7

Investors would be better able to gauge climate-related impacts with a disclosure regime that
required an assessment of Indigenous risk. Accordingly, we recommend that the Commission
not rely solely on TCFD in establishing its framework for climate-related disclosures.

The need to conduct due diligence regarding the impacts of corporate activity on Indigenous
Peoples has been recognized in other third-party disclosure frameworks, which the
Commission itself identifies in the proposed rule. For example, the Commission notes a survey
conducted in 20218 which found that, of respondents that reported voluntarily following one or
more third-party reporting frameworks, 44% reported using Sustainability Accounting
Standards Board (SASB),9 31% reported using Global Reporting Initiative (GRI),10 29% reported
using the TCFD,11 and 24% use the Carbon Disclosure Project (CDP).12

The SASB and GRI reporting frameworks explicitly reference the Declaration13 and FPIC.14 For
example, SASB’s Oil and Gas Exploration and Production Standard notes that “[I]ndigenous

14 Ibid. P. 46

13 Global Reporting Initiative. (2021). Oil and Gas Standard. P 48, available at
https://www.globalreporting.org/how-to-use-the-gri-standards/gri-standards-english-language (last visited May 20, 2022)

12 Climate Disclosure Project. (N.D) available at https://www.cdp.net/en/guidance/guidance-for-companies (last visited May 20,
2022)

11 Task Force on Climate-related Financial Disclosures Landing Page. (N.D). available at https://www.fsb-tcfd.org (last visited May
20, 2022)

10 Global Reporting Initiative Standards Landing Page. (N.D). available at: https://www.globalreporting.org/standards/ (last visited
May 20, 2022)

9 Sustainability Accounting Standards Board. (N.D). Landing Page, available at ,
https://www.sasb.org/about/sasb-and-other-esg-frameworks/ (last visited May 20, 2022); see also Sustainability Accounting
Standards Board Oil and Gas Standard. (N.D). available at
https://www.sasb.org/wp-content/uploads/2018/11/Oil_Gas_Exploration_Production_Standard_2018.pdf (last visited May 20, 2022);
Sustainability Accounting Standards Board  Mining Standard. (N.D). available at
https://www.sasb.org/wp-content/uploads/2018/11/Metals_Mining_Standard_2021.pdf (last visited May 20, 2022)

8 Security and Exchange Commission. (2022). The Enhancement and Standardization of Climate-Related Disclosures for Investors.
[Release Nos. 33-11042; 34-94478; File No. S7-10-22], Available at: https://www.sec.gov/rules/proposed/2022/33-11042.pdf; P.
321(last visited May 20, 2022)

7 Mengden, Walter. (2017). Indigenous Peoples, Human Rights, and Consultation: The Dakota Access Pipeline. American Indian
Law Review, 41(2) available at https://digitalcommons.law.ou.edu/cgi/viewcontent.cgi?article=1084&context=ailr (last visited May
20, 2022)

6 Ibid. P. 51

5 Ibid.

4 Security and Exchange Commission. (2022). The Enhancement and Standardization of Climate-Related Disclosures for Investors,
[Release Nos. 33-11042; 34-94478; File No. S7-10-22], Available at: https://www.sec.gov/rules/proposed/2022/33-11042.pdf; , p.
50

3 Ibid. P. 49; see also The Task Force on Climate Related Financial Disclosures (N.D), Available at: https://www.fsb-tcfd.org (last
visited May 20, 2022)

https://www.globalreporting.org/how-to-use-the-gri-standards/gri-standards-english-language
https://www.cdp.net/en/guidance/guidance-for-companies
https://www.fsb-tcfd.org
https://www.globalreporting.org/standards/
https://www.sasb.org/about/sasb-and-other-esg-frameworks/
https://www.sasb.org/wp-content/uploads/2018/11/Oil_Gas_Exploration_Production_Standard_2018.pdf
https://www.sasb.org/wp-content/uploads/2018/11/Metals_Mining_Standard_2021.pdf
https://www.sec.gov/rules/proposed/2022/33-11042.pdf
https://digitalcommons.law.ou.edu/cgi/viewcontent.cgi?article=1084&context=ailr
https://www.sec.gov/rules/proposed/2022/33-11042.pdf
https://www.fsb-tcfd.org


lands are considered those occupied by people who self-identify as indigenous, per Article 33
of the United Nations Declaration on the Rights of Indigenous Peoples.”15 Similarly, GRI’s Oil
and Gas Sector Standard acknowledges the importance of obtaining FPIC as well as its source
in the Declaration:

“Before initiating development or other activities that could have potential
impacts on lands or resources that indigenous peoples use or own,
organizations are expected to seek free, prior, and informed consent (FPIC) from
indigenous peoples. This right is recognized in the United Nations Declaration on
the Rights of Indigenous Peoples and allows indigenous peoples to give or
withhold consent to a project that may affect them or their territories and to
negotiate project conditions.”16

These frameworks also provide Indigenous rights risk reporting metrics.17 The results from the
survey noted above indicate that the majority of registrants that report using a voluntary
framework have used SASB and GRI. Accordingly, the Commission should require a similar
consideration of Indigenous rights risks in its climate-related disclosures. Not only are
registrants familiar with these disclosures, but the familiarity with these disclosures is due in
part to investors deeming the consideration of Indigenous rights in alignment with
internationally recognized standards to be a decision-useful metric in investment decisions.

When investors are not provided information regarding Indigenous rights risk, they face several
burdens if they want to maintain a portfolio that accounts for all pertinent risks.  First, investors
often only become aware of a registrant’s Indigenous rights risks after a controversy or
environmental damage has already occurred. Second, investors must engage individually with
issuers to encourage them to adopt policies or to undertake due diligence. Third, registrants
deploy inconsistent use of terminology and fail to adopt consistent best practices in
conducting Indigenous rights due diligence, making it difficult for an investor to compare how
one registrant is addressing exposure to Indigenous rights risks and impacts compared with
another. Relatedly, the failure of registrants to rely on legal frameworks mandating standard and
uniform disclosures again leads to inconsistent use of terminology and widely varying
standards. Thus, issues critical to addressing Indigenous rights risk, such as establishing
robust FPIC policies aligned with the Declaration, cannot be assessed or compared across
registrants prior to material events.

Therefore, we recommend that the Commission enhance the proposed rules by explicitly
referencing Indigenous Peoples, and by explicitly referencing the Declaration.

17 SASB. Oil and Gas Standard. P. .27

16 GRI. Oil and Gas Sector Standard. P. 48

15 SASB. Oil and Gas Standard. P. 27



II: GHG Emissions Reporting

Recommendation: We recommend that the Commission specifically reference the
need to assess impacts to Indigenous Peoples within disclosures of Scope 1, 2, and 3
emissions.

We are encouraged that the Commission recognizes the usefulness of greenhouse gas (GHG)
emissions production disclosures for investors. A registrant’s GHG emissions serve as
decision-useful indicators of its climate-related impacts, as well as its progress over time
toward emissions-reduction targets.

The proposed rule requires registrants to report emissions data in accordance with the GHG
Protocol which, again, does not mention Indigenous Peoples within its corporate standards.18

Scope 1, 2, and 3 are typically quantitative measurements expressed in numbers and based on
an increasingly standardized methodology without significant qualitative analysis of emission
impact. This is why we urge the Commission to include consultation with Indigenous Peoples in
the methodologies used to calculate Scope 1, 2, and 3 emissions. An approach to climate
change focused exclusively on quantitative air emissions may not fully reflect the impacts to
water, soil, biodiversity, and ecology. Without requiring GHG impact assessments to include
Indigenous Peoples, investors lack crucial context for understanding a registrant’s emissions
disclosures and climate impact.

The impacts of corporate actions on the environment have long lasting effects on the rights,
cultural practices, and livelihoods of Indigenous populations. Many Indigenous Peoples live in
areas that are in proximity to industrial activity with a large GHG footprint - such as mining and
agriculture. They are often also directly impacted by tropical deforestation, which contributes to
about 20% of annual GHG emissions. Because Indigenous Peoples are disproportionately
impacted by climate change, GHG intensive development can often create climate and
rights-driven opposition, which may create a business risk for the corporation proposing such
development. Investors would benefit from additional disclosures explaining how robustly a
registrant has evaluated this risk and any measures in place to mitigate such risk, such as
through conducting risk assessments, consultation, and processes to undertake FPIC.
Accordingly, consideration of emissions-related impacts on Indigenous Peoples should be
explicitly included within Scope 1, 2, and 3 emissions disclosures.

Our singular recommendation addresses and is applied to Scope 1, 2, and 3 disclosures
below:

18 The Greenhouse Gas Protocol. (N.D) available at https://ghgprotocol.org/sites/default/files/standards/ghg-protocol-revised.pdf
(last visited May 20, 2022)
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a. Scope 1

Scope 1 emissions are “direct GHG emissions that occur from sources owned or controlled by
the company.”19 Scope 1 disclosures would give investors a tool for ascertaining a registrant’s
direct emissions impacts. A registrant’s own emissions-producing operations - such oil and gas
or mining development - are often the operations which jeopardize Indigenous People’s access
to clean air and water.

Extractive industries have historically been known for practices that have permanently
degraded Indigenous Peoples’ territories and ways of life. For example, in 2021 Enbridge
Energy construction crews ruptured three groundwater aquifers while building the Line 3
pipeline across Northern Minnesota.20 The largest of the three ruptures occurred at the
reservation of the Fond du Lac Band of Lake Superior Chippewa where over 200 million gallons
of groundwater was released.21 On March 21, 2022 the Fond du Lac announced that the
rupture released amounts of groundwater which threatened to violate the Fond du Lac’s
stringent water quality standards as well as wild rice waters - a crucially important cultural
natural resource.22 These impacts are irreversible and are most acute for those living where the
impacts take place. Similarly, the infrastructure necessary to place pipelines or to build mines
requires the construction of roads and power transmission grids that both increase GHG
emissions and permanently impact the local environment.

A review by First Peoples Worldwide in 2016 of 52 US-based oil, gas and mining companies
found that about 39% of current production and 46% of reserves are on or near Indigenous
land.23 These figures indicate that Indigenous Peoples are disproportionately impacted by the
release of GHG emissions through the activity of the extractive industry on or near Indigenous
land. They will be most affected and, therefore, best placed to gauge the local and cumulative
impacts of in situ GHG emissions.

Thus, an investor will be unable to comprehend the true scope of impact and risk presented by
Scope 1 disclosures unless these disclosures are accompanied by an assessment of the
Indigenous rights risks posed by these climate-related harms.

b. Scope 2

23 Pelosi, N., & Adamson, R. (2016). Managing the “S” in ESG: The Case of Indigenous Peoples and Extractive Industries. Journal of
Applied Corporate Finance, 28(2). Available at
https://www.colorado.edu/program/fpw/sites/default/files/attached-files/managing_the_s_in_esg.pdf (last visited May 20, 2022)

22 Fond du Lac Band of Lake Superior Chippewa Reservation Business Committee. (March 21, 2022).  Enbridge Notification. Press
Release available at https://www.fdlrez.com/downloads/PR/AquiferStatementPR_20220321.pdf (last visited May 20, 2022)

21 Ibid.

20 Fox9. (March 22, 2022). “Minnesota DNR: Line 3 work harmed groundwater more than we knew. Associated Press available at
https://www.fox9.com/news/dnr-enbridge-punctured-3-aquifers-on-line-3-groundwater-damage-severe (last visited May 20, 2022)

19 The Enhancement and Standardization of Climate-Related Disclosures for Investors. P. 39

https://www.colorado.edu/program/fpw/sites/default/files/attached-files/managing_the_s_in_esg.pdf
https://www.fdlrez.com/downloads/PR/AquiferStatementPR_20220321.pdf
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Scope 2 emissions are those emissions primarily resulting from the generation of electricity
purchased and consumed by the company.24 A registrant's purchase of electricity resulting in
emissions must reflect the impacts that consuming that electricity have on Indigenous Peoples.

Fossil fuel transmission, via pipelines for example, still requires electricity consumption l
despite an increasing reliance on low or non-GHG emitting sources of electricity production.25

Thus, consumption of significant amounts of electricity on or near Indigenous land carries
emissions related environmental risks similar to those generated by extractive activities on the
land.

c. Scope 3

Scope 3 emissions are all other indirect emissions not accounted for in Scope 2 emissions.26

These emissions occur along a registrant’s value chain and are meant to provide a picture of
the registrant’s cumulative emissions production.

Scope 3 emissions inevitably impact Indigenous Peoples whether they are produced at the
sourcing stage of a registrant’s value chain or produced by the activities of an end user.
Accordingly, if companies were required to assess the impacts of Scope 3 emissions on
Indigenous Peoples, investors would be able to identify the links in a registrant’s value chain
which produce emissions that impact Indigenous land. This information would be beneficial to
investors seeking to contextualize a registrant’s quantitative emissions disclosures because it
would inform them of the material Indigenous risks associated with emissions production
which are otherwise unrepresented in a purely quantitative analysis.

Therefore, we recommend that the Commission specifically reference the need to assess
impacts to Indigenous Peoples within disclosures of Scope 1, 2, and 3 emissions. Because the
quantitative methodology reflected in Scope 1, 2, and 3 reporting fails to capture qualitative
impact data of emissions on Indigenous Peoples, investors lack the context necessary for
interpreting the totality of risk associated with a registrant’s emissions disclosures, and thus are
incapable of contextualizing the impact of those emissions on the environment.

III: Identifying, Assessing, and Managing Climate-Related Transition Risk

26Pelosi, Managing the “S”.

25 Environmental Protection Agency. (N.D). Sources of Greenhouse Gas Emissions. Available at
https://www.epa.gov/ghgemissions/sources-greenhouse-gas-emissions#:~:text=Greenhouse%20gas%20emissions%20from%20
electricity,and%20Sinks%3A%201990%E2%80%932020 (last visited May 20, 2022)

24 Ibid.

https://www.epa.gov/ghgemissions/sources-greenhouse-gas-emissions#:~:text=Greenhouse%20gas%20emissions%20from%20electricity,and%20Sinks%3A%201990%E2%80%932020
https://www.epa.gov/ghgemissions/sources-greenhouse-gas-emissions#:~:text=Greenhouse%20gas%20emissions%20from%20electricity,and%20Sinks%3A%201990%E2%80%932020


Recommendation: We recommend that the Commission specifically require a
registrant to disclose how it considers Indigenous land tenure and resource management
in assessing potential transition risks.

We are encouraged that the Commission recognizes the decision-making value of disclosures
related to how a registrant’s board and management assess potential transition-related risks.

However, we note that with respect to both climate and transition related risks, the
accompanying list of required disclosures does not include mention of the harms Indigenous
Peoples face as a result of the transition to a low carbon economy.27 Crucially these harms
often result in material business risk for corporations and thus reporting on them provides a
decision-useful tool for investors.

The transition to a low-carbon economy is aimed primarily at stabilizing the effects of climate
change caused by carbon-intensive global development. Accordingly, the climate-related goals
achieved by preserving Indigenous land tenure and resource management practices would
complement those achieved by a transition to low-carbon economy if, and only if, sourcing the
materials required to facilitate that transition protects the ability of Indigenous Peoples to
continue their traditional practices. Traditional Indigenous agricultural and agroecological
practices are less-carbon intensive and preserve more of the natural environment than modern
practices but this depends on the maintenance of relatively pollutant-free hydrological systems
and surface environments.28

Because the transition to a low carbon economy will likely lead to an increase in extractive
activity on or near Indigenous lands, it is important for a registrant to consult with impacted
Indigenous Peoples using FPIC as the minimum standard for due diligence.

For example, the transition to a low-carbon economy is proceeding rapidly and this is driving a
need to source specific minerals which are needed to build the infrastructure needed to achieve
various carbon-reduction goals. A report published by the International Energy Agency (IEA)
states that meeting the Paris Agreement’s climate targets would send demand skyrocketing for
the “critical minerals” used to produce clean energy technologies.29 The figures for the raw
materials used to manufacture electric vehicles are daunting: by 2040, the IEA forecasts that
demand for lithium will have increased 42 times relative to 2020 levels.30 The skyrocketing
demand for these minerals is driving the expansion of mining in geographic “hotspots”
throughout the world, with disproportionately negative impacts in the Global South and

30 Id.

29 The International Energy Agency. (2021). The Role of Critical Minerals in Clean Energy. Available at
https://www.iea.org/reports/the-role-of-critical-minerals-in-clean-energy-transitions (last visited May 20, 2022)

28 The International Energy Agency. (2021). The Role of Critical Minerals in Clean Energy. Available at
https://www.iea.org/reports/the-role-of-critical-minerals-in-clean-energy-transitions (last visited May 20, 2022)

27 Ibid.

https://www.iea.org/reports/the-role-of-critical-minerals-in-clean-energy-transitions
https://www.iea.org/reports/the-role-of-critical-minerals-in-clean-energy-transitions


specifically to Indigenous Peoples.31 Among these key transition metals, 97% of nickel, 89% of
copper, 79% of lithium and 68% of cobalt reserves and resources in the U.S. are located within
35 miles of Native American reservations.32

Whenever Indigenous land tenure and resource management come into conflict with a
registrant’s operations, the registrant faces material business risks in the form of operational
delays, protests, and increased costs of litigation. Many of these risks can be addressed and
potentially mitigated in FPIC-aligned consultations with impacted Indigenous Peoples.
Incentivizing registrants to consult in FPIC-aligned with Indigenous Peoples would assist in
preserving traditional practices which help stabilize the rapidly changing climate. Accordingly, a
specific disclosure regarding how a registrant assesses the nature of Indigenous land tenure
and resource management would provide investors with decision-useful information for
interpreting the scope of transition risks facing a registrant and shed light on how they
operationalize FPIC to do so.

Therefore, we recommend that the Commission specifically require a registrant to disclose
how it considers Indigenous land tenure and resource management in assessing potential
transition risks.

IV: Identifying, Assessing, and Managing Climate-Related Physical Risk

Request for Comment #43: “How does the registrant determine the materiality of
climate-related risks, including how it assesses the potential size and scope of an identified
climate-related risk?”

Recommendation: We recommend that the Commission specifically require a
registrant to disclose how it assesses Indigenous knowledge, cultures, and traditional
practices when assessing or responding to the physical impacts of changing weather
and climate on business infrastructure.

We are encouraged that the Commission recognizes the informational value of disclosures
related to how a registrant’s board and management assess risks related to the physical
impacts of climate change on business infrastructure.

However, the proposed rule misses an opportunity. In asking registrants to disclose how they
understand, respond, adapt, and mitigate the physical impacts of climate change on their

32 Block, Samuel. (2021). Mining Energy-Transition Metals: National Aims, Local Conflicts. MSCI. Available at
https://www.msci.com/www/blog-posts/mining-energy-transition-metals/02531033947 (last visited May 20, 2022)

31 Earthworks. (2021). Recharge The Environmental and Social Footprint of Mining Cobalt, Lithium, and Nickel for Electric Vehicle
Batteries. Available at
https://41p14t2a856b1gs8ii2wv4k4-wpengine.netdna-ssl.com/assets/uploads/2021/03/Recharge-Responsibly-Final.pdf (last
visited May 20, 2022)

https://www.msci.com/www/blog-posts/mining-energy-transition-metals/02531033947
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businesses, the Commission fails to ask registrants to disclose how they integrate Indigenous
expertise and traditional ecological knowledge regarding adapting to and mitigating physical
changes in the environment such as temperature fluctuation, droughts, unseasonably strong
storms, and flooding. This is a missed opportunity for two interrelated reasons: (1) Indigenous
Peoples have close ties with the land and are some of the first to experience the impacts of the
physical degradation or destruction of a registrant’s business infrastructure on or near their
lands and hydrological systems; and (2) Indigenous Peoples possess a vast body of traditional
ecological knowledge passed generation-to-generation that would greatly assist a registrant
looking build climate-resilient infrastructure or to mitigate the physical impacts of climate
change on their business.

And as the impacts of climate change intensify, registrants should be urged to engage in
FPIC-aligned consultations with Indigenous Peoples in an effort to mitigate and adapt to the
physical impacts of climate change using Indigenous traditional knowledge before that
knowledge is lost. For example the Gwich’in, an Indian Nation33 who live in small communities
that stretch from northeast Alaska to the northern regions of Canada, have recently sounded
the alarm around the impacts of climate change:

“Climate change poses serious threats to food security for Indigenous peoples across
Alaska. In some cases, changing environmental conditions have made hunting and
fishing more dangerous. In others, the migratory patterns of animals have shifted,
affecting their locations and timing of movements. These changes are more than a
threat to food security - they present unjust and severe challenges to many Indigenous
cultures’ long-proven, adaptive ways of flourishing.”34

Therefore, we recommend that the Commission specifically require a registrant to disclose
how it assesses the presence and impact of its business activity on Indigenous knowledge,
cultures, and traditional practices when assessing the materiality and size and scope of an
identified climate-related risk. Important for the Commission’s consideration is that investors
are already asking registrants to disclose how Indigenous rights-violating activity aligns with
climate-related objectives.

A letter signed by investors representing upwards of $2 trillion in assets under management or
advisement called on major financiers of Enbridge Inc.’s “Line 3” oil sands pipeline to answer
questions as to how the bank is conducting its own due diligence of project financing which
threatens the Indigenous rights, and how that due diligence is consistent with banks’ own
human rights policies, and how such financing is consistent with the banks’ own carbon

34 Gwich’in Steering Committee. (June 2019). Arctic Indigenous Climate Summit Report. P. 8. Available at
https://ourarcticrefuge.org/wp-content/uploads/2020/11/aics2019-report-final.pdf (last visited May 20, 2022)

33 Gwich’in Steering Committee. (N.D). About the Gwich’in. Available at https://ourarcticrefuge.org/about-the-gwichin/ (last visited
May 20, 2022)

https://ourarcticrefuge.org/wp-content/uploads/2020/11/aics2019-report-final.pdf
https://ourarcticrefuge.org/about-the-gwichin/


reduction commitments.35 The pipeline continues to harm critical resources needed for
maintaining Anishinaabe cultural practices, such as wild rice and clean freshwater.

The letter was prompted by the failure of Enbridge to receive FPIC from the Anishinaabe
surrounding the Line 3 replacement project in Northern Minnesota, which generated significant
social conflict. The investors who signed the letter noted that when projects like Line 3 move
forward absent the consultation with impacted Indigenous Peoples, they incur material
business risks such as increased costs through litigation, project delays, and reputational
damage.

It is important that a registrant report on these Indigenous rights risk assessment strategies, not
only to telegraph the attendant risks noted above to shareholders but for financing purposes as
well. Banks and issuers of different sizes and sectors rely on registrants to furnish this
risk-related information for purposes of underwriting or extensions of general or
project-specific corporate financing. If an institution extends financing in the form of insurance
or direct finance to a company that fails to adequately report on its Indigenous due diligence
strategies and the Indigenous risk attendant to a given project or operations as a whole, the
financing institution and its shareholders assume many of the same reputational risks facing
the corporation involved in the Indigenous human rights violations.

The letter is one of many similar investor-backed letters demonstrating strong investor interest
in this kind of disclosure. Projects that threaten Indigenous Peoples’ lands, waters, and
resources garner costly opposition because these actions threaten human rights and
contribute to the worsening effects of climate change by inhibiting the ability of Indigenous
Peoples to steward the land in accordance with their historical best practices. Accordingly, the
disclosure of consistent, comparable, and comprehensive information on how registrants
assess Indigenous rights risk in relation to an identified climate and/or transition risk would
furnish decision-useful information for investors.

V: Carbon Offsets

Request for Comment #173: “Are there other items of information about carbon offsets
or RECs that we should specifically require to be disclosed when a registrant describes its
targets or goals and the related use of offsets or RECs?”

Recommendation: We urge the Commission to understand the link between
offsets and conducting due diligence with respect to Indigenous rights risk.

35 IIPWG. (March 30, 2022). Investor Statement on Line 3, Oil Sands, and FPIC. Available at
https://www.colorado.edu/program/fpw/sites/default/files/attached-files/line_3_investor_statement_sign-on_2022-03-30_final.pdf
(last visited May 20, 2022)
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The Commission’s recognition of the importance of disclosure of offsets and RECs is
encouraging. In addition to the financial risks posed by offsets, we are also pleased to see the
Commission recognizes that investors rely on disclosures to understand how companies use
offsets in their climate targets and strategies.

However, the Commission can strengthen the usefulness of this part of the proposed rule, and
provide more utility to investors, if it deepens the proposal to address the risks deriving from
the potential for conflicts with communities that inhabit areas of land used as offset tracts. As
much as 80% of land-based carbon mitigation potential is located in developing and
least-developed countries,36 and the establishment of offset programs can create conflicts with
Indigenous and local peoples that live in these areas.

One such example is the Cordillera Azul National Park in the Peruvian Amazon, which is
currently facing a legal challenge from Indigenous Kichwa communities who were not properly
consulted during the formation of the project.37 As a result, the validity of the offset credits
generated by this project is in question, creating legal, climate-related, and reputational risks
for the companies that purchased them.

Therefore, we urge the Commission to understand the link between offsets and conducting
due diligence with respect to Indigenous rights risk.

Conclusion

Companies operating in areas where Indigenous People live have often proved that many of
these risks often remain unknown to investors until they result in material losses. The way
to protect investors, in accordance with the Commission's core mission, includes thorough
integration of disclosures regarding the risks related to Indigenous Peoples’ land rights and
human rights where they are directly or indirectly impacted by the issuers’ business models
and/or specific projects.

Finally, we affirm our support in the example set of disclosures called for in the letter sent to
the SEC on June 14, 2021, from twenty-two climate, environment, public interest, racial justice,
and Indigenous rights organizations.38 The letter called on the SEC to require all companies to
document, for their direct operations as well as direct and indirect suppliers, the following
information:

38 See the full letter here: https://amazonwatch.org/assets/files/2021-06-14-sec-esg-risk-comment-letter-indigenous-rights.pdf (last
visited May 20, 2022)

37 “Press Release: Indigenous Kichwa Community Take Peruvian ...” Forest Peoples Programme, 1 July 2021,
https://www.forestpeoples.org/en/press-release/kichwa-take-Peru-state-PNAZ-court (last visited May 20, 2022)

36 Roe, S., Streck, C., Beach, R., Busch, J., Chapman, M., Daioglou, V., ... & Lawrence, D. (2021). Land‐based measures to mitigate
climate change: Potential and feasibility by country. Global Change Biology, 27(23), 6025-6058.

https://amazonwatch.org/assets/files/2021-06-14-sec-esg-risk-comment-letter-indigenous-rights.pdf
https://www.forestpeoples.org/en/press-release/kichwa-take-Peru-state-PNAZ-court


A. How their business model involves issues of Indigenous and/or tribal peoples’ rights,
including through their supply chains, contractors and subcontractors, finance, etc.;

B. The names of any and all Indigenous and/or tribal peoples whose territories (both
legally recognized as well as any territories currently under request of legal
recognition) in any way overlap with operations or would be directly impacted by
them, for example by downstream pollution from oil drilling waste products;

C. Any and all land rights grievances or complaints filed by local communities in the
company’s areas of operations (for a comparable example, see Land Conflict Watch in
India or Environmental Justice Atlas), the company’s response, and statements from
complainants on how they assess the response;

D. Description of any open processes in which the issuer is seeking to consult with or
obtain the consent of Indigenous or tribal peoples that would be impacted by a
planned or in-process activity by the issuer, subsidiary, or supplier;

E. List of any and all consultation processes carried out in the past reporting year,
including information on what entity carried out the consultation, and if consent was
obtained, how the impacted Indigenous Peoples expressed that consent;

F. List of any and all legal processes in U.S. and/or foreign jurisdictions related to land
rights disputes, consultation or consent processes, or other Indigenous rights
matters; and

G. A list of any and all projects undertaken by the issuer or subsidiaries that require the
relocation of Indigenous and/or tribal communities, including any and all
compensation, monetary or otherwise, provided in exchange for relocation.

We trust these insights will be useful for your deliberations and would request a call to discuss
this submission further. Thank you for your consideration of these concerns.

Signed by,
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Lady Lawyer
Zevin Asset Management
Miller/Howard Investments, Inc.
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Boston Common Asset Management, LLC
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Empower Venture Partners
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