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Abstract

Climate change and its destabilizing effects are already here. Yet there
is a chance to prevent even worse scenarios if carbon emissions can be
quickly and drastically reduced, especially in the carbon-intensive energy
sector. While the need to transition to low-carbon, renewable sources of en-
ergy is urgent, many legal, political, and economic barriers stand in the way
of an efficacious and equitable shift away from fossil fuels to cleaner energy
sources.

One such barrier involves the massive investments that have already
been made in now-obsolete energy infrastructure. Ratepayers are still paying
for initial construction and improvements to coal-fired power plants that
produce one-fifth of the nation’s electricity. To retire those plants for new,
clean energy infrastructure would risk saddling ratepayers with the costs of
new infrastructure while they continue to pay off debt associated with plants
that are no longer operational. Quick shifts from old to new energy infra-
structure also pose a risk of severe economic displacement to coal-reliant
workers and communities.

This Essay assesses a financial tool that states have begun to use to
incorporate equity for ratepayers into tramsitions away from coal-fired
power plants: securitization. Securitizing rate payments allows utilities to re-
finance their debt at a lower cost. This means that even though ratepayers
do pay new costs for clean energy infrastructure, these costs are lower, and
the ratepayers are relieved from paying for all or part of the remaining value
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of the coal-fired power plants. Some securitization laws also offset losses for
coal-reliant workers and communities, embracing a “three-part approach”
to securitization: shift to clean energy, refinance infrastructure debt, and
provide transitional financial assistance. The Essay surveys recent state ac-
tion enabling securitization and evaluates the efficacy of certain features of
those statutes. It argues that securitization could be an important piece of the
puzzle in both reducing opposition to the coal phaseout and facilitating an
equitable distribution of costs and benefits in the process. However, varia-
tions in the specifics of these statutes can impact the extent of the benefits to
the environment, ratepayers, workers, and communities.
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INTRODUCTION

As increasing extreme weather events have illustrated, climate
change has arrived and its effects are being felt sooner and more acutely
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than many imagined.! Yet, there is still a chance to prevent even worse
scenarios if greenhouse gas emissions can be quickly and drastically re-
duced.? As one of the greatest contributors to carbon dioxide and other
greenhouse gas emissions, the energy sector is in the spotlight of climate
change mitigation efforts.> While the need to transition to low-carbon, re-
newable sources of energy is urgent, many legal, political, and economic
barriers stand in the way of efficacious, affordable, and equitable shifts
away from fossil fuels to cleaner energy sources.*

One such barrier involves the massive public and private financial
investments that have already been made in now-obsolete energy infra-
structure, otherwise known as “stranded assets.” In particular, electricity
customers—also known as “ratepayers”—are still paying for the initial
construction and periodic improvements to the coal-fired power plants that
still produce one-fifth of the nation’s electricity.® In fact, as of this writing,
ratepayers are still paying off ninety-three percent of coal capacity through

1 Heather Payne, Pulling in Both Directions: How States Are Moving Toward Decar-
bonization While Continuing to Support Fossil Fuels, 45 CoLUM. J. ENV’T L. 285, 286
(2020); Rich Glick & Matthew Christiansen, FERC and Climate Change, 40 ENERGY L.J.
1, 45 (2019); Climate change widespread, rapid, and intensifying, IPCC (Aug. 9, 2021),
https://www.ipcc.ch/2021/08/09/ar6-wg1-20210809-pr/.

2 Payne, supra note 1, at 287 (citing IPCC report warning of “outright chaos” if swift
action to prevent global warming is not taken); Blake Hudson, Dynamic Forest Federal-
ism, 71 WASH. & LEE L. REv. 1643, 1673-74 (2014).

3 See, e.g., Matthew R. Christiansen & Joshua C. Macey, Long Live the Federal
Power Act’s Bright Line, 134 HARvV. L. REv. 1360, 1362-63 (2021) (discussing efforts to
decarbonize electricity sector); Sources of Greenhouse Emissions, EPA,
https://www.epa.gov/ghgemissions/sources-greenhouse-gas-emissions (last visited Mar. 3,
2022).

4 See generally Joshua C. Macey, Zombie Energy Laws, 73 VAND. L. REv. 1077
(2020); Shelley Welton & Joel Eisen, Clean Energy Justice: Charting an Emerging
Agenda, 43 HARV. ENV’T L. REV. 307 (2019); Tracey M. Roberts, Stranded Assets and Ef-
ficient Pricing for Regulated Utilities: A Federal Tax Solution, 11 CoLum. J. TAX. L. 1, 5
(2019); Uma Outka, Fairness in the Low-Carbon Shift: Learning from Environmental Jus-
tice, 82 BROOK. L. REV. 789 (2017).

5 Roberts, supra note 4, at 3.

6 Christian Fong & Sam Mardell, Securitization in Action: How US States Are Shap-
ing an Equitable Coal Transition, RMI (Mar. 4, 2021) https://rmi.org/securitization-in-ac-
tion-how-us-states-are-shaping-an-equitable-coal-transition/; What is U.S. electricity gen-
eration by energy source?, U.S. ENERGY INFORMATION ADMINISTRATION,
https://www.eia.gov/tools/faqs/faq.php?id=427&t=3 (providing figure that coal accounts
for 21.8% of national electricity mix); What is coal used for?, U.S. GEOLOGICAL SURVEY,
https://www.usgs.gov/faqs/what-coal-used (estimating that coal-fired power plants gener-
ate 23 percent of all electricity in United States in 2019).
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long-term contracts or cost-of-service rates in which customers’ bills in-
corporate utilities’ past capital investments alongside the costs of service
provision and a “reasonable rate of return” for the utility.’

Thus, to retire those plants in favor of clean energy infrastructure
risks the inequity of saddling ratepayers with the costs of the new infra-
structure while they continue to pay off the debt associated with plants that
are no longer operational. An additional potential consequence of expedit-
ing the coal phaseout includes creating novel, destabilizing economic costs
to coal-reliant workers and communities.® For localities and regions that
have hosted coal-fired power plants, a poorly planned plant shutdown
alongside ambitious new clean energy investments risks leaving the local
population with fewer jobs, higher energy bills, and related collateral con-
sequences.’ These real risks to ratepayers and workers contribute to what
scholars call “carbon lock-in,” or path dependencies that inhibit clean en-
ergy transitions. '’

This Essay assesses a financial tool that states have begun to use to
facilitate transitions away from coal-fired power plants: securitization.!!
Securitizing rate payments allows utilities to refinance their debt at a lower
cost and use the new financing to both pay off the coal-fired power plant
and pay for a new, clean energy source.'? This means that even though
ratepayers do pay new costs for clean energy infrastructure, these costs are
lower, and the ratepayers are relieved from paying for all or part of the
remaining value of the coal-fired power plants.!?

Some states’ securitization laws also make provisions for transitional
assistance to coal-reliant workers and communities, most notably in New

7 Joseph D. Kearney & Thomas W. Merrill, The Great Transformation of Regulated
Industries Law, 98 CoLUM. L. REv. 1323, 1360 (1998); Fong & Mardell, supra note 6.

8 See, e.g., Linda Lobao et al., Poverty, Place, and Coal Employment across Appala-
chia and the United States in a New Economic Era, 81 RURAL Soc. 343 (2016).

9 See generally ADELE MORRIS, NOAH KAUFMAN & SIDDHI DOSHI, BROOKINGS, THE
Risk OF FISCAL COLLAPSE IN COAL-RELIANT COMMUNITIES (2019), https://www.brook-
ings.edu/research/the-risk-of-fiscal-collapse-in-coal-reliant-communities/.

10 Emily Hammond & Jim Rossi, Stranded Costs and Grid Decarbonization, 82
BROOK. L. REV. 645, 646 (2017); Roberts, supra note 4, at 3.

11 Payne, supra note 1, at 322 (noting that despite climate change being a massive
international problem, the United States lacks action at federal level and many states are
attempting to tackle decarbonization).

12 See, e.g., COLO. REV. STAT. § 40-41-103 (2022) (empowering electric utilities to
apply to state utilities commission for financing order to issue bonds associated with re-
covering costs for power plant retirements).

13 Payne, supra note 1, at 322 (discussing New Mexico’s 2020 securitization mandate
as key to transitioning state’s coal-heavy economy to clean energy).
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Mexico and Colorado.!* Specifically, New Mexico’s statute created the
“energy transition displaced worker assistance fund” and mandated devel-
opment of a plan to assist displaced workers, public meetings in affected
communities to inform the use of money in the fund, consultation with
stakeholders in the affected area, and direct payments to tribes, pueblos,
and local governments for community economic development initia-
tives.!> Colorado’s statute similarly directs that funds derived from secu-
ritization should be used to assist workers and communities affected by
the coal phaseout.'¢

Such measures might not automatically seem to go hand in hand with
securitization’s debt refinancing structure, and indeed, New Mexico’s and
Colorado’s statutes currently go further than other states’ laws in provid-
ing transitional worker and economic development assistance. However,
an approach that accounts for the potential economic displacement from
the coal phaseout seems potentially poised to be more equitable and effec-
tive than narrower strategies. A report prepared by prominent environmen-
tal nongovernmental organizations (“NGOs”), advocates transition financ-
ing in a “three-part approach” to accelerate the coal phaseout: “(1)
refinancing to fund the coal transition and save customers money on day
one; (2) reinvesting in clean energy; and (3) providing transition financing
for workers and communities.”!”

The discussion that follows surveys recent state action adopting se-
curitization and evaluates the efficacy of certain features of those statutes.
It argues that securitization could be an important piece of the puzzle in
both reducing opposition to the coal phaseout and facilitating equitable
distributions of costs and benefits in the process. The three-part approach
adopted by states such as Colorado and New Mexico holds promise for
promoting energy justice for ratepayers and just transitions for coal-reliant

14 See, e.g., COLO. REV. STAT. § 40-41-107(1)(a) (2019) (“The commission may at-
tach such conditions to the approval of a financing order as the commission deems appro-
priate to maximize the risks of the transaction to customers, directly impacted Colorado
workers and communities, and the electric utility.”).

15 N.M. STAT. ANN. § 62-18-16 (2019).

16 CoLO. REV. STAT. ANN. § 40-41-102 (2019); see also MO. ANN. STAT. § 393.1705
(2021) (“changes in electrical corporation’s revenue requirement that shall be deferred
shall only consist of certain changes, including changes in labor and benefit costs for em-
ployees or contractors no longer employed or retained by the electrical corporation who
formerly worked at the retired or abandoned unit, net of severance and relocation costs of
the electrical corporation paid to such employees or contractors”).

17 Paul Bodnar et al., RMI, How TO RETIRE EARLY: MAKING ACCELERATED COAL
PHASEOUT FEASIBLE AND JUST 8 (2020), https://rmi.org/insight/how-to-retire-early; cf.
Hammond & Rossi, supra note 10, at 650 (arguing that regulators providing for stranded
cost recovery should be attentive to social values not currently priced in energy markets).
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communities. However, variations in the specifics of these statutes can im-
pact the extent of the benefits to the environment, ratepayers, workers, and
communities. Measures providing for public participation in financing or-
ders, requiring funds be used for specific public needs including transi-
tional assistance, allowing for accelerated depreciation of coal plants, and
ensuring that coal plants will be fully paid off are key steps to ensure that
securitization is democratically accountable and substantively equitable.

The Essay proceeds as follows. Part [.A briefly provides background
on the urgency of phasing out coal-fired power plants. Part I.B then ex-
plains key barriers to coal plant retirements, including the existing debt
associated with the coal plants and the risks plant retirements pose to
workers and communities. Part II.A outlines the common components of
the securitization process enabled by recent statutes, while Part I1.B illus-
trates how these approaches stand to help overcome financial and eco-
nomic barriers to coal plant retirements. Part III then assesses several re-
cently passed state securitization statutes to propose a set of best practices
for securitization statutes in order to ensure fairness for ratepayers and
workers.

I. CLIMATE CHANGE AND BARRIERS TO COAL-FIRED
POWER PLANT RETIREMENTS

A. The Need to Retire Coal-Fired Power Plants

The climate crisis and the need to reduce greenhouse gas emissions
quickly and dramatically have been discussed at length elsewhere. As
such, we provide only a brief summary of those conditions here. In short,
scientists overwhelmingly agree that global greenhouse gas emissions
must be reduced to net zero by the year 2050.'® Failing to achieve this
dramatic emissions reduction means that the Earth’s temperature could
warm by as much as 3 degrees Celsius by the year 2050.!° Already, the
global temperature has warmed to 1 degree Celsius above preindustrial

18 See Stanford Woods Inst. for the Env’t, A Roadmap to Reducing Greenhouse Gas
Emissions 50 Percent by 2030, STANFORD EARTH MATTERS (Sept. 20, 2019),
https://earth.stanford.edu/news/roadmap-reducing-greenhouse-gas-emissions-50-percent-
2030#gs.noxio5.

19 Payne, supra note 1, at 287; William Boyd & Ann E. Carlson, Accidents of Feder-
alism: Ratemaking and Policy Innovation in Public Utility Law, 63 UCLA L. Rev. 810,
812 (2016).
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levels.?® With existing planetary warming, extreme weather events have
already begun to affect human welfare through extreme heat and cold,
more frequent and severe storms, flooding, and population displacement.
Without swift and dramatic action, worst-case climate scenarios include
“a world of ‘outright chaos’ on a path to the end of human civilization and
modern society as we have known it . . . [where] political panic becomes
the norm.”?!

Certain sectors contribute to the greenhouse gas emissions driving
climate change substantially more than others. The transportation sector is
the largest contributor to greenhouse gas emissions in the United States,
accounting for twenty-nine percent of emissions.?> The electricity sec-
tor—a major component of the broader energy sector’>—comes in at a
close second, contributing to twenty-five percent of greenhouse gas emis-
sions in the United States.?* Carbon dioxide is the most prominent among
these greenhouse gases, accounting for roughly eighty percent of anthro-
pogenic emissions in 2019.2% The electricity sector’s contributions to
greenhouse gas emissions result in large part from its ongoing use of car-
bon-intensive fossil fuels, including coal. Coal accounts for roughly nine-
teen to twenty-four percent of U.S. electricity generation but makes up
sixty-one percent of the sector’s carbon emissions.?¢

The importance of phasing coal out of energy production stems both
from coal’s high carbon emissions and from its increasing expense com-

20 Payne, supra note 1, at 286.

21 Id. at 287 (quoting DAVID SPRATT & IAN DUNLOP, EXISTENTIAL CLIMATE-RELATED
SECURITY  RiSK: A SCENARIO  APPROACH 10  (2019), https://docs.wix-
static.com/ugd/148cb0_90dc2a2637f348edae45943a88da04d4.pdf
[https://perma.cc/U9CF-63RM].).

22 Sources of Greenhouse Emissions, supra note 3.

23 The U.S. energy sector as a whole includes markets in primary energy sources such
as fossil fuels and renewables that are used for a variety of activities. Electricity is a sec-
ondary energy source produced from these primary sources. See U.S. Energy Facts Ex-
plained, U.S. ENERGY INFO. ADMIN., https://www.eia.gov/energyexplained/us-energy-
facts/ (last updated May 14, 2021); “Clean energy” or “decarbonized energy” is often used
as a shorthand or synonym for clean electrification; cf. Shelley Welton, Clean Electrifica-
tion, 88 CoLo. L. REV. 571 (2017).

24 Sources of Greenhouse Emissions, supra note 3; Roberts, supra note 4, at 4.

25 Energy and the Environment Explained: Where Greenhouse Gases Come From,
U.S. ENERGY INFO. ADMIN., https://www.eia.gov/energyexplained/energy-and-the-envi-
ronment/where-greenhouse-gases-come-from.php (last updated May 21, 2021).

26 Frequently Asked Questions: What is U.S. electricity gemeration by energy
source?, U.S. ENERGY INFO. ADMIN., https://www.eia.gov/tools/faqs/faq.php?id=427&t=3
(last updated Mar. 2, 2022); Sources of Greenhouse Gas Emissions, supra note 3.
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pared to other energy sources. Recent trends in coal plant and mine clo-
sures are often attributed to the shrinking costs of solar, wind, and natural
gas.? Intentional policy shifts toward renewable energy are also catalyz-
ing the transition to clean energy by changing investment incentives and
regulatory mandates. Therefore, whether mine and plant retirements are
planned or not, the country needs to prepare for life after coal while still
addressing coal’s far-reaching legacy.?®

B. Financial Obstacles to Retiring Coal-Fired Power Plants

Key aspects of the historic and modern electricity regulation land-
scape help illustrate the complexity of coal plant financing, and in turn,
the significance and potential of coal plant securitization. Electricity reg-
ulation has been called “the most complex machine ever built”? that “de-
fies easy generalization,” and as such, a full description of how electric-
ity regulation works is outside the scope of this Essay. That said,
understanding securitization requires a basic background on “cost-of-ser-
vice” utility regulation.

The traditional model of electricity regulation born in the late nine-
teenth and early twentieth centuries emphasized cost-of-service regula-
tion. During that “public utility era,” “most Americans purchased electric-
ity from rate-regulated, vertically integrated utilities,” meaning that
utilities owned all levels of energy production and distribution.?! Utilities,
which operated as businesses, entered into a “regulatory compact” with
regulators: the utilities, understood to be “natural monopolies” that should
be protected from competition, were given exclusive service territories in
exchange for their agreement to provide electricity to the public at just and
reasonable rates.>

Under this traditional rate regulation model, regulators allowed elec-
tric utilities to charge customers rates that included: (1) the cost of provid-
ing the energy; (2) the cost of capital investments, including investments

27 Fong & Mardell, supra note 6; see also Michael O’Boyle, Utilities Running Une-
conomic Coal Plants Cost Consumers $3.5 Billion From 2015-2017, FORBES (Dec. 3,
2019), https://www.forbes.com/sites/energyinnovation/2019/12/03/utilities-running-une-
conomic-coal-plants-cost-consumers-35-billion-from-2015-2017/?sh=5e¢93d8f0342d
(74% of coal plants were uneconomic in 2019).

28 Fong & Mardell, supra note 6; see also O’Boyle, supra note 27.

29 Boyd & Carlson, supra note 19, at 812.

30 William Boyd, Public Utility and the Low-Carbon Future, 61 UCLA L. REv. 1614,
1631 (2014).

31 Macey, supra note 4, at 1080.

32 Id. at 1080 n.9, 1089.
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in power plants; and (3) a specified rate of return for the utility company.*3
This model of rate regulation sought, at least nominally, to strike a balance
between allowing utilities reasonable returns on their investments (and in-
centivizing utilities to make those investments in the first place) while pro-
tecting consumers from abuses of market power for a service infused with
public importance.*

Starting in the 1970s and accelerating in the 1990s, as part of the
broader movement to deregulate traditionally regulated industries,
measures at the state and federal level aimed to remove barriers to entry
into electricity markets and enable competition in various phases of the
process of energy production and distribution, pushing back against the
natural monopoly/regulated utility model.>> However, “the push to create
competitive electricity markets never took complete hold across the coun-
try.”3® This means that over the past several decades, states “have enjoyed
considerable leeway” in opting for deregulated electricity markets, tradi-
tional utility regulation, or a hybrid version of the two.’

Thus, today there are “three basic models of electricity regulation
emerging across the country: a fully restructured model that combines
competition at wholesale and retail levels; a traditional model that contin-
ues to employ the basic cost-of-service approach to regulating vertically
integrated Investor-Owned Ultilities (IOUs); and a hybrid model that com-
bines competitive wholesale markets with regulated retail service.”*® The
first model is seen in Texas and the Northeast, the second in the Southeast
and most of the West, and the third in the rest of the country.*® Yet, even
in states that have pursued the first model, scholars agree that full deregu-
lation remains elusive, and as such, utilities and the vestiges of rate regu-
lation remain important factors in most states’ electricity regulation
schemes.**

Within the context of this complex regulatory morass, climate change
has upended decades-old expectations among investors, utilities, and reg-
ulators as to the length of coal-fired electricity plants’ depreciable lives,
creating a mismatch between existing path dependencies and current and

33 Lino Mendiola, The Erosion of Traditional Ratemaking Through the Use of Special
Rates, Riders, and Other Mechanisms, 10 TEX. TECH ADMIN. L.J. 173, 176 (2008).

34 Macey, supra note 4, at 1081.

35 Id.

36 Boyd & Carlson, supra note 19, at 813.

37 Id. at 813—14.

38 Id.

39 Boyd, supra note 30, at 1631.

40 Macey, supra note 4, at 1081-82; Boyd & Carlson, supra note 19, at 814.
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future needs. The utility companies that built most of the country’s power
plants are in a unique business position because of their relationship with
government regulators.*! Much like an ordinary business, utilities raise
money from debt and equity investors to fund their capital projects, in-
cluding building power plants.*? Unlike ordinary companies, utilities op-
erating in most states must get approval from governmental regulators to
make capital expenditures, and those regulators also have a say in how
much the utilities can charge ratepayers for use of the utility.**

In most states, rate regulation is still a relevant process for setting
electricity rates and paying for utilities’ investments in power plants. As
mentioned above, customers are charged for a combination of: (1) the cost
of providing the energy; (2) the cost of capital investment in the power
plant; and (3) the rate of return. Typically, the rate of return is paid to the
utility company’s investors in the form of interest on bonds or dividends
to shareholders.** The second and third parts of the customer rate—the
cost of the capital investment in the power plant and the rate of return—
are paid slowly over the depreciable life of the plant. The depreciable life
of the power plant is an estimate, made at the time of the plant’s initial
development, of how long the plant will be able to operate as a power
plant.45

Thus, when the plant is first built, the utility raises money to pay for
the plant from investors. The plan at that point is to make that money back
over the expected life of the plant via payments from ratepayers. When
accounting for the repayment of the plant financing, the expected life of
the plant is referred to as its “depreciable life” because it is the period over
which the value of the plant depreciates to zero. So long as ratepayers are

41 See Investor-owned utilities served 72% of U.S. electricity customers in 2017, U.S.
ENERGY INFO. ADMIN. (Aug. 15, 2019), https://www.eia.gov/todayinenergy/de-
tail.php?id=40913 (investor-owned utilities provided electricity to 72% of U.S. customers
in 2017).

42 Paul W. MacAvoy & J. Gregory Sidak, The Efficient Allocation of Proceeds from
A Utility’s Sale of Assets, 22 ENERGY L.J. 233,234 (2001).

43 JEREMY FISHER, DAVID POSNER & UDAY VARADARAJAN, HARNESSING FINANCIAL
TooLs TO TRANSFORM THE ELECTRIC SECTOR 7 (Sierra Club, Nov. 2018), https://www.si-
erraclub.org/sites/www.sierraclub.org/files/sierra-club-harnessing-financial-tools-elec-
tric-sector.pdf; MacAvoy & Sidak, supra note 42, at 234; Robert, supra note 4, at 3; Amy
L. Stein, Breaking Energy Path Dependencies, 82 BROOK. L. REV. 559, 571 (2017) (de-
scribing “regulatory compact” between utilities regulated as monopolies that agree to pur-
sue universal service in exchange for an exclusive service area).

44 FISHER, POSNER & VARADARAJAN, supra note 43, at 3.

45 Ron Lehr, Utility Financial Transition Impacts: From Fossil to Clean, ENERGY
INNOvVATION PoL’y & TeEcH. LLC (Dec. 2018), https://energyinnovation.org/wp-con-
tent/uploads/2018/12/From-Fossil-to-Clean-Brief 12.3.18.pdf.
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using the energy produced by these plants, having ratepayers pay for the
cost of the plant seems unproblematic. However, as discussed above, cli-
mate change has reduced estimates for how long coal plants will be in use.
Relatively new environmental and economic considerations indicate that
currently operating coal-fired power plants ought to be shut down now,
rather than when they cease to be operational.*® But shutting down the
plant before it reaches the end of its depreciable life means the utility is
still owed payment for the rest of the value of the coal plant after it has
stopped producing electricity.

Because ratepayers are typically the ones who pay for the coal plant,
early retirement of a plant could leave current ratepayers continuing to pay
for a plant that no longer produces energy—a stranded asset.*” The utility
must then make a new capital investment in a cleaner source of energy—
an investment that ratepayers will ultimately pay for over the depreciable
life of the new plant. Referring to the three elements of charges to custom-
ers discussed above, this would mean that component (2) becomes much
larger. In this situation, ratepayers’ electricity bills would account for the
cost of the capital investment in the now-retired coal plant and the new,
clean energy source. Therefore, despite the very good reasons to retire coal
plants early, doing so risks sharply increasing the cost of energy for rate-
payers.*® Moreover, if the utility must take on additional debt to pay for a
new plant and other transition costs, each new round of debt will likely be
more expensive than the last.*” And taking on a lot of debt could put the
utility in a precarious financial position.

In addition to the negative impacts on ratepayers, early retirement
would mean the loss of jobs for employees of the existing coal plant.>
Although the number of such employees may rise only into the dozens for
some plants, the loss of a plant can substantially destabilize the local and
regional economies. A coal-reliant community that loses a plant loses jobs,
local and state tax revenue, and local economic activity supporting local
businesses and services. Economists warn of a risk of fiscal collapse in the
twenty-six U.S. counties that are formally classified as coal-dependent.>!
Post-coal destabilization also has implications beyond coal communities’

46 See Heather Payne, The Natural Gas Paradox: Shutting Down A System Designed
to Operate Forever, 80 MD. L. REv. 693, 732 (2021).

47 Cf. Roberts, supra note 4, at 3.

48 Fong & Mardell, supra note 6.

49 Because the more debt a company has, the riskier it is as a borrower and therefore
the higher interest rate it will have to pay to borrow.

50 Fong & Mardell, supra note 6.

51 MORRIS, KAUFMAN & DOSHI, supra note 9, at 6.
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borders, such as struggling counties being unable to pay debts on U.S. mu-
nicipal bonds.”? These economic dependencies contribute to the stickiness
of coal infrastructure and drive opposition to renewable energy transitions.

In sum, even though low-carbon energy today is often cheaper than
coal-powered energy, substantial financial obstacles still exist that dis-
courage a transition away from coal-fired power plants. Securitizing the
flow of payments from ratepayers is one promising path to resolve this
quandary.

II. A POSSIBLE SOLUTION: RATE PAYMENT
SECURITIZATION

A. Components of Rate Payment Securitization

Securitization refers to the conversion of an asset that is not a tradable
financial product into a tradable financial product, or security.’? In the case
of early-retiring coal plants, the asset that is securitized is the flow of pay-
ments from ratepaying customers and the security that investors purchase
is a bond backed by that flow of payments.

A common way for businesses to raise capital is by issuing bonds to
investors. Investors purchase the bonds, the company takes and can use
the investors’ money, and the bonds entitle the investors to be repaid with
interest according to a particular schedule over time. The key distinction
for the securitized bonds is that the terms of the bond say that rate pay-
ments by energy customers will be used to repay the investors in accord-
ance with the prescribed schedule. Guaranteeing that some portion of rate
payments go directly to repay the bonds reduces the risk of investing in
the bonds, and therefore reduces the interest owed on the bonds. Securiti-
zation makes the new debt less expensive. Thus, the flow of payments
from ratepaying energy customers has been securitized into a bond that
can be sold to investors. The utility can then use the money that investors
pay for the securitized bond to pay off the remaining depreciable value of
the coal plant, to finance a new source of renewable energy, and, ideally,
to pay for services to transition coal plant workers into new jobs in renew-
able energy.

52 Id.
53 The legal definition of a security in the U.S. is much more complex. See 15 U.S.C.
§ 77b; SEC v. Howey Co., 328 U.S. 293 (1946).
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State public utility commissions are the main body regulating elec-
tricity sales, and as creatures of state government, these commissions need
permission from the state to conduct their activities.** Thus, implementing
legislation at the state level is necessary to facilitate rate payment securit-
ization to retire coal-fired power plants.>> Specifically, such legislation
empowers regulators to take the steps necessary to facilitate the issuance
of rate payment-backed bonds. To that end, the legislation should em-
power the utility regulator to: (1) assess the value of the coal plant to de-
termine the amount of the bond;>® (2) set and adjust energy rates to ensure
repayment of the bonds; (3) create the special purpose entity that will issue
the bonds and repay them from customer rate payments; (4) ensure the
special purpose entity is the owner of the ratepayer charges used to repay
the bonds; and (5) agree not to change this arrangement until the bonds
have been repaid.’’

Several states have enabled rate payment securitization to retire coal-
fired power plants. Colorado,>® Montana,>® and New Mexico® passed se-
curitization statutes in 2019. Kansas,®' North Carolina,’? and Missouri®®
followed suit in 2021. In Wisconsin, an existing statute allowing for secu-
ritization of costs associated with pollution control equipment was used to

54 See generally AN OVERVIEW OF PUCS FOR STATE ENVIRONMENT AND ENERGY
OFFICIALS, EPA (May 20, 2010), https://www.epa.gov/sites/default/files/2016-03/docu-
ments/background_paper.pdf;, DANIELLE SASS BYRNETT & DANIEL SHEA, NAT’L COUNCIL
ON ELEC. PoL’Y, ENGAGEMENT BETWEEN PUBLIC UTILITY COMMISSIONS AND STATE
LEGISLATURES (Oct. 28, 2019), https://www.ncsl.org/research/energy/engagement-be-
tween-public-utility-commissions-and-state-legislatures.aspx. The U.S. Federal Energy
Regulatory Commissions regulates interstate power transmission and electricity sales in
interstate  commerce. What FERC Does, FERC, https://www.ferc.gov/about/what-
ferc/what-ferc-does (last updated Nov. 19, 2020).

55 Joseph S. Fichera & Rebecca Klein, Lowering Environmental and Capital Costs
with Ratepayer Backed Bonds, SABER PARTNERS, LLC, https://saberpartners.com/op-
ed/lowering-environmental-and-capital-costs-with-ratepayer-backed-bonds/ (last visited
Jan. 25, 2022).

56 Payne, supra note 46, at 732-33.

57 FISHER, POSNER & VARADARAJAN, supra note 44, at 12; see also COLO. REV. STAT.
§40-41-103(3)(a) (2019) (describing necessary components of utility’s application to com-
mission to issue financing order).

58 N.M. STAT. ANN. §§ 40-41-101 to -116.

59 MONT. CODE ANN. § 90-4-1205 (2021)

60 N.M. STAT. ANN. § 62-18-2 to -23 (2019); see also Payne, supra note 1, at 322
(discussing New Mexico law).

61 KAN. STAT. ANN. § 66-1241 (2021).

62 Energy Solutions for North Carolina Act, 2021-2022 N.C. Sess. Laws 165 (2021).

63 Mo. REV. STAT. § 393.1700 (2021).
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facilitate retirement of the Pleasant Prairie coal plant in 2018.%* Michigan
already had a statute enabling securitization, passed in 2000, which was
used in a 2020 multi-stakeholder process to plan the retirement of the Karn
coal plant.%® Other states, such as Minnesota, have considered bills to en-
able securitization but have not yet passed them as laws.%

While the process varies some from state to state, the public-private
nature of utilities means that several stakeholder groups must coordinate
to successfully complete a securitized transition. To walk through an ex-
ample, the Colorado Energy Impact Bond Act went into effect on May 30,
2019.57 With the passage of this legislation, approved Colorado utilities
may issue Colorado Energy Impact Bonds, or “CO-EI bonds,” after appli-
cation to the Colorado Public Utilities Commission.®® These bonds are de-
fined as “low-cost corporate securities” that must mature within thirty-two

64 WIS. STAT. § 66.1103 (2021); Guy Boulton & Joe Taschler, Alliant says it will
close its last Wisconsin coal-fired power plant by 2021; Columbia Energy Center has op-
erated for nearly 50 years, MILWAUKEE J. SENTINEL (Feb. 2, 2021),
https://www .jsonline.com/story/money/2021/02/02/alliant-energy-says-close-coal-fired-
plant-near-portage-2024/4352575001/; Kari Lydersen, As coal plants close, advocates
want relief for Wisconsin ratepayers, ENERGY NEWS NETWORK (Feb. 25, 2021), https://en-
ergynews.us/2021/02/25/as-coal-plants-close-advocates-want-relief-for-wisconsin-rate-
payers/.

65 MICH. CoMP. LAWS § 460.101 (2022); MPSC Oks securitization bonds for Consum-
ers Energy as utility prepares for 2023 retirement of coal-fired generating units,
MICHIGAN.GOV (Dec. 17, 2020), https://www.michigan.gov/lara/news-re-
leases/2020/12/17/mpsc-oks-securitization-bonds-for-consumers-energy-as-utility-pre-
pares-for-2023-retirement-of-coal-.

66 H.R. 2110, 92nd Leg., Reg. Sess. (Minn. 2021). Variations on the coal plant secu-
ritization theme exist in statutes passed throughout the country over the past several dec-
ades. See, e.g., FLA. STAT. § 366.95 (2021) (enabling securitization for nuclear plants);
IpAHO CODE § 61-1503 (2021) (authorizing public utilities to issue bonds to recover energy
costs); Kevin Jones et al., Do You Know Who Owns Your Solar Energy? The Growing
Practice of Separating Renewable Attributes from Renewable Energy Development and its
Impact on Meeting Our Climate Goals, 28 FORDHAM ENV’T L. REV. 197, 225-26 (2017)
(describing trend in residential solar securitization).

67 CoLO. REV. STAT. §§ 40-41-101 to -116 (2019).

68 Id. § 40-41-103. The CO-EI bonds are meant to be “low-cost corporate securities,
such as senior secured bonds . . . or other evidences of indebtedness or ownership that have
a scheduled maturity date as determined reasonable by the [Colorado public utilities] com-
mission but not later than thirty-two years following issuance, they are rated “AA” or
“AA2” or better by at least one major independent credit rating agency at the time of pric-
ing, and that are issued by an electric utility or an assignee pursuant to a financing order,
the proceeds of which are used, directly or indirectly, to recover, refinance, or refinance
commission-approved CO-EI costs and financing costs.” Id. § 40-41-102(5).
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years and “the proceeds of which are used, directly or indirectly, to re-
cover, finance, or refinance” approved costs.®? “Banks, trust companies,
savings and loan associations, insurance companies, executors, adminis-
trators, guardians, trustees, and other fiduciaries may legally invest any
money within their control in CO-EI bonds.”” Public entities may also
invest in CO-EI bonds under certain conditions.”! To pay back the bond-
holders, the utilities may then collect charges as revenue in customer bills
in order to cover costs “associated with, or [that] remain as a result of the
retirement of an electric generating facility located in the state.”’?> Revenue
can also be used for “[a]Jmounts for assistance to affected workers and
communities if approved by the commission” and costs associated with
previously closed plants.”> The financing order allowing bonds to be is-
sued then remains in effect until all CO-EI bonds have been paid in full.”*

Comparing Colorado with North Carolina illustrates the varied nature
of states’ approaches to securitization. In contrast to Colorado law’s de-
tailed guidance, North Carolina’s statute only briefly directs the North
Carolina Utilities Commission (“Commission”) to “establish rules for se-
curitization of costs associated with early retirement of subcritical coal-
fired electric generation facilities.””> The law directs the Commission to
“develop rules to determine costs to be securitized at fifty percent of the
remaining net book value of all subcritical coal-fired electric generating
facilities . .. with any remaining non-securitized costs to be recovered
through rates.”’® The next section turns to the potential of these laws to
help overcome obstacles to coal plant retirements.

B. How Rate Payment Securitization Can Overcome Obstacles to
Retiring Coal-Fired Power Plants

Securitization of costs associated with energy infrastructure is not
new. The practice gained popularity during the 1990s and early 2000s to

69 Id. § 40-41-102(5).

70 Id. § 40-41-111.

7 Id.

72 Id. § 40-41-102(7).

73 1Id. § 40-41-102-7(a)(D)—1I).

74 Id. § 40-41-105.

75 Energy Solutions for North Carolina Act, 2021-2022 N.C. Sess. Laws 165 (2021);
but see Sarah McQuillan, Unpacking HB951, NC SUSTAINABLE ENERGY ASSOC., (Oct. 15,
2021), https://energync.org/unpacking-hb951/ (commenting that North Carolina’s law
“packs a lot of policy into a short piece of legislation”).

76 Act of Oct. 13, 2021, ch. 165, § 5, 2021 N.C. Sess. Laws 1, 9.
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address a proliferation of stranded assets and unanticipated expenses asso-
ciated with the deregulation of state energy markets.”” However, it has
only recently begun to be used to support the coal phaseout specifically.’®
Observers have noted that securitizing electricity payments to refinance
coal plants “is a financing tool that creates the possibility for a rare win-
win-win: as a coal plant retires, consumers pay lower electricity rates, util-
ities invest in and benefit from clean energy replacement, and workers and
communities receive funding to support local economic development.””®

Most of these wins from securitizing rate payments come from the
fact that securitization allows a utility to pay a lower interest rate on the
securitized debt than it would be able to obtain without securitization.3°
Investors demand higher interest rates when they believe there is more risk
involved in an investment. The more debt a company takes on, the riskier
the company tends to appear to investors. The more debt a company must
repay, the more likely it may appear that the company could fail to repay
its bonds.

As discussed above, if a utility company retires its coal plant before
the end of its depreciable life, it will still be repaying the debt for the coal
plant even while the plant is not in use. If the utility then needs more
money to build a sustainable energy facility, it will most likely need to
take on additional debt. The additional debt will most likely require the
utility to pay a higher interest rate. If the utility were to borrow additional
funds to cover the cost of transitioning workers to the new facility, that
would only add to its debt load and interest payments.

Securitizing rate payments from customers can drastically reduce the
interest rate on debt that is taken to fund new energy sources. Rate pay-
ment securitization results in a lower interest rate for three related reasons:
(1) the debt is often not directly issued by the utility; (2) the debt is backed
by the flow of rate payments by energy customers; and (3) a government
regulator guarantees that the flow of rate payments will be sufficient to
repay the bonds.

77 Hammond & Rossi, supra note 10, at 647, 65258 (reviewing how energy regula-
tors have provided for significant stranded cost compensation in the past); Seth Gil-
len, Great Expectations: Stranded Cost Recovery and the Interplay of the Electricity In-
dustry, Consumers, and the Public Utility Commission of Texas, 7 TEX. TECH ADMIN. L.J.
345, 347 (2006).

78 Fong & Mardell, supra note 6; Payne, supra note 46, at 733-34.

79 Fong & Mardell, supra note 6.

80 Payne, supra note 46, at 733-34.
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Rate payment securitization often involves the creation of a new spe-
cial purpose entity (“SPE”) that is separate from the utility itself.®! When
an SPE is created, concerns that investors have about the utility’s ability
to repay may be somewhat alleviated by the fact that the bonds they are
buying are not actually the debt of the utility.®? More important, however,
is the fact that a government regulator agrees to ensure that rates are ade-
quate to make payments on the bond.®3 And because the special purpose
entity has no business of its own, those payments go directly to bondhold-
ers.3% In contrast, when a utility issues a non-securitized bond, it must
make any payments out of its own revenue, but it may have things other
than bond payments to spend its revenue on. The securitization substan-
tially reduces the risk that bondholders will not be repaid, which in turn
lowers the interest rate that must be paid on the bond.®>

With a lower interest rate, the utility may be able to borrow enough
money to pay off the coal plant, in addition to financing a new, sustainable
energy source and paying to facilitate the community’s transition away
from the coal plant.?® In this situation, the utility wins because it is able to
pay off its coal plant and transition to a sustainable energy source. Utility
ratepayers win because they are not stuck paying the bill for two energy
plants (the retired coal plant and the new energy source). Communities
win because there are resources available to avoid the social harm that
could come from shutting down a coal plant that may have been an im-
portant part of the local economy. And the environment wins because en-
ergy is being produced with low-carbon sources. All of these benefits de-
rive from the fact that securitization can lower interest rates.

1II. HOw SECURITIZATION CAN FURTHER JUST

81 Id. at 734 (suggesting that “investors may be uncomfortable with accepting com-
pany-issued debt, even with that debt guaranteed by ratepayers”).

82 Fichera & Klein, supra note 55.

83 Payne, supra note 46, at 734 (“[S]eparate debt issued by the utility should be suf-
ficient . . . with the explicit understanding that the debt will be paid for by captive ratepay-
ers and that the public utility commission in the state will allow those costs to be passed
through for the duration of the bond.”).

84 This direct payment could be accomplished without the creation of an SPE.

85 See Payne, supra note 46, at 732-33.

86 Cf. Payne, supra note 1, at 322.
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ENERGY TRANSITIONS: FOUR BEST PRACTICES

Although securitization sounds like a win-win-win in principle,
states’ approaches to securitization have varied, and fair, accountable pro-
cesses and outcomes are not a guarantee. One concern is the potential for
securitization laws to create a windfall for utilities, allowing them to con-
tinue to enjoy profits while having ratepayers and workers bear the costs
of the utilities’ bad investments.?” The Sierra Club of North Carolina ob-
serves that “[w]ith securitization, ratepayers essentially buy out [utility
company] Duke Energy’s debt on its non-economic coal plants.”®® An-
other energy advocacy group warned of the Colorado law’s potential to
“tie up ratepayer dollars for decades to come on an economically dead
asset” and predicted that the envisioned assistance to coal-reliant workers
and communities “will likely be insufficient to meet the true needs of those
harmed by the closures.”® These concerns raise important questions of
how much and which costs of the transition to renewable energy should
be borne by the public, what a fair approach to the use of securitization
entails, and what measures might best be pursued through different laws
or institutions altogether.”°

A review of this recent spate of coal plant securitization statutes
shows that simply passing a securitization statute is not a guarantee of eq-

87 Cf. Securitization: A Way to Fairly Finance Coal Plant Retirements, SIERRA CLUB
N.C. (Oct. 9, 2020), https://www.sierraclub.org/north-carolina/blog/2020/10/securitiza-
tion-way-fairly-finance-coal-plant-retirements (describing conundrum of “how to move
forward now with clean energy investments without making current ratepayers pay for coal
assets that no longer benefit them); Herman K. Trabish, Securitization Fever: Renewables
Advocates Seize Wall Street’s Innovative Way to End Coal, UTIL. DIVE (May 28, 2019),
https://www.utilitydive.com/news/securitization-fever-renewables-advocates-seize-wall-
streets-innovative-w/555089/#:~:text=Securitization%20is%20an%20option%20in,bil-
lion%20in%20bonds%2C%20said%20Fichera (“Some renewables advocates also oppose
securitization and see it as a way of excusing utilities from the burden of imprudent invest-
ments in coal.”).

88 Securitization: A Way to Fairly Finance Coal Plant Retirements, SIERRA CLUB
N.C. (Oct. 9, 2020), https://www.sierraclub.org/north-carolina/blog/2020/10/securitiza-
tion-way-fairly-finance-coal-plant-retirements.

89 TOM SANZILLO, INST. FOR ENERGY ECON. AND FIN. ANALYSIS, COLORADO’S
ENERGY IMPACT ASSISTANCE ACT IS SHORT-SIGHTED: SECURITIZATION RISKS SADDLING
RATEPAYERS WITH LONG-TERM DEBT, OVERLOOKS COAL COMMUNITIES 1 (2019),
http://ieefa.org/wp-content/uploads/2019/04/COLORADO-Energy-Impact-Assistance-
Act_April-2019.pdf

90 See id. at 2 (arguing that ratepayer increases are not a cure-all and that transitional
assistance to coal workers and communities must come directly from state budget alloca-
tions.).
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uity for ratepayers or coal-reliant workers. Some states’ approaches ex-
plicitly prioritize considerations of equitable distribution more than others.
These varied approaches illuminate several important elements to maxim-
ize the positive impacts of rate payment securitization. These elements in-
clude: (1) involving stakeholders in planning and implementing the fi-
nancing plan; (2) constraining the utility’s use of funds and ensuring the
funds go toward public needs, including clean energy investments and
transitional economic assistance; (3) facilitating accelerated depreciation
of the coal plant; and (4) ensuring the amount raised by the bond is ade-
quate to fully pay off the coal plant.

A. Enable Stakeholder Involvement

First, involving ratepayers in planning for securitized financing can
help to maximize the benefit to energy customers. Bond negotiations tend
to be dominated by the utility and the financial institutions involved in
structuring the bond. As one former Colorado Utilities Commissioner
noted, during securitization planning regulators should “ask what incen-
tives are involved when big banks and a big utility work together and
whether those incentives align with the public interest.””! One way of en-
suring that the public interest is being served is to allow representatives of
ratepayers or other stakeholders to have a say in the terms of the financing.
Such participation could be by individual ratepayers, customer advocacy
organizations, or NGOs. Ratepayer representative involvement can ensure
that the cost to ratepayers is minimized, and therefore their benefit is max-
imized.”? Involvement by community members can ensure due considera-
tion of the challenges of transitioning to a new energy source. Moreover,
stakeholder representatives, if involved in the planning process, could ad-
vocate for the remaining three strategies discussed below.

Several state statutes facilitating rate payment securitization provide
for public hearings and comments before approving a financing order.”
Such hearings can be an opportunity for stakeholders and their represent-
atives to express their preferences and concerns about a proposed securit-

91 Herman K. Trabish, Possible hundreds of billions in US power sector securitiza-
tions spur ratepayer protection debate, UTIL. DIVE (Feb. 22, 2021), https://www.utiliti-
tydive.com/news/possible-hundreds-of-billions-in-us-power-plant-securitizations-spur-
ratepa/595089/.

92 Id.

93 H.B. 19-1037, 2019 Leg. Reg. Sess. (Colo. 2019); H.R. 2110, 2021 Leg., 92nd
Sess. (Minn. 2021); Mo. REv. STAT. § 393.1700; H.B. 734, 2021 Leg. Reg. Sess. (Mo.
2021).
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ized financing to retire a coal-fired power plant. As examples of proce-
dures conducive to such involvement, in Colorado, stakeholders have op-
portunities to influence financing orders either during the notice and hear-
ing with the PUC on the utility’s application for a financing order or by
petitioning for suspension and review of the financing order after it is is-
sued.”* In New Mexico, stakeholders may influence financing orders by:
(1) establishing good cause for a formal hearing within thirty days of the
date when notice is given of the filing of the application for the financing
order; (2) applying to the PUC for a hearing after the issuing of the financ-
ing order; (3) reviewing utilities’ application materials during commission
proceedings; or (4) appealing the financing order to the New Mexico Su-
preme Court.”

Opportunities for ratepayer and community input at other junctures
can enhance this stakeholder input and further the benefits that flow from
the transaction, as well. For example, in Missouri, the public has an ongo-
ing right to challenge the financing plans of public utilities. The National
Resources Defense Council used this dispute process to successfully pres-
sure a Missouri utility to consider rate payment securitization.”® Thus, in-
volvement from ratepayers and other interested constituencies prior to any
planned utility financing can be used to lobby for securitization and the
retirement of coal-powered plants.

Community involvement after the transaction has occurred has the
potential for additional benefits. In New Mexico, whenever a plant is
closed, the utility must provide funds for worker training and community
assistance. The funds are distributed in consultation with a community ad-
visory board.”” The New Mexico law also provides for public planning
processes to inform the use of transitional assistance funds, including at
least three public meetings in the affected community where funds will be
spent.”® This community representation after the closing of the coal-fired
plant can similarly work to maximize the benefits of the transaction. Stake-
holder involvement can help spur securitization as a strategy for coal plant
retirement and it can maximize the benefits of securitization while the
transaction is being planned and after implementation.

B. Constrain Utilities’ Use of Funds through Mandates for Public

94 CoLO. REV. STAT. §§ 40-41-104(1), 40-41-108 (2019).

95 N.M. STAT. ANN. §§ 62-18-3, 62-18-5, 62-18-8 (2019).

96 Empire Dist. Elec. Co., E.O. 2020-0044 M.P.S.C. No. 4 (Sept. 13, 2019).

97 N.M. STAT. ANN. § 62-18-1 (2019); S.B. 489, 2019 Leg. 57th Sess. (N.M. 2019).
98 N.M. STAT. ANN. § 62-18-16 (2019).
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Interest Spending

Second, to ensure the maximum environmental and community ben-
efit from the securitization process, utilities should be contractually obli-
gated under the terms of the bond to use the proceeds to meet public needs,
especially those public needs associated with the coal-plant retirements.
Perhaps obviously, utilities should be bound to actually use the funds they
raise for a transition to clean energy sources.”® A proposed bill in Minne-
sota makes this an explicit requirement, which, perhaps surprisingly, is
unusual among the coal-securitization statutes. This less common re-
striction on the use of funds could go a long way to maximize the environ-
mental benefit of the transaction. Several states, including Kansas and
Montana, have requirements that any investments in new energy sources
must have the aim of reducing prices for ratepayers.'%’ These measures
can assist in maximizing the benefits to ratepayers by ensuring they are
not paying more after the transaction.

As discussed throughout this Essay, states can also opt to mandate
that funds derived from securitization go toward supporting transitional
economic development. Some state statutes, including the Colorado stat-
ute and the proposed bill in Minnesota, require that a proportion of funds
raised must be used for transition assistance for employees and other com-
munity members who were dependent upon the coal-fired plant.!®! This
can help to maximize the community development benefit from the secu-
ritization transaction.

Again, New Mexico’s law is particularly instructive as a model for
marshaling the securitization process toward substantive public energy
and economic development needs and mitigating the risk of a private
windfall. New Mexico mandates that utilities applying for new energy pro-
jects will have those projects “ranked based on their cost, economic devel-
opment opportunity and ability to provide jobs with comparable pay and
benefits to those lost due to the abandonment of a qualifying generating

99 Karen Uhlenhuth, Kansas City utility pivots in support of coal securitization bills
in two states, ENERGY NEWS NETWORK (Feb. 18, 2021), https:/ energyn-
ews.us/2021/02/18/kansas-city-utility-pivots-in-support-of-coal-securitization-bills-in-
two-states/.

100 S.B. 117, 2021 Leg. Reg. Sess. (Kan. 2021); MONT. CODE. ANN. § 69-3-1602
(2021); H.B. 467, 2019 Leg., 66th Sess. (Mont. 2019).

101 HF. 2110, 92nd Leg., Reg. Sess. (Minn. 2021); Colorado Energy Assistance Act,
H.B. 19-1037, 2019 Sess. (Colo. 2019).
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facility.”1%% Utilities are directed to employ local workers where possi-
ble.!% The commission is also directed to “prefer resources with the least
environmental impacts . . . and those able to reduce the cost of reclamation
and use for lands previously mined within the county of the qualifying
generating facility.”!%* These substantive and procedural provisions help
constrain utilities’ discretion and ensure securitization’s public benefits.

Generally, if a utility is free to use the proceeds as it sees fit, inade-
quate resources may be directed to the transition to renewable energy. If
this were to happen, many of the expected benefits of the rate payments
securitization would evaporate, and securitization would become merely a
bailout for utilities.

C. Facilitate Accelerated Depreciation

Third, ratepayer representatives should advocate for an accelerated
depreciation of the existing coal power plant. When planning the refinanc-
ing of debt associated with coal-fired power plants, regulators conduct de-
preciation reviews to ascertain the appropriate payoff amount for the retir-
ing coal plant.!% Accelerating the depreciation schedule would result in a
lower payoff amount for the coal plant.!%® Absent the securitization struc-
ture, that accelerated depreciation would result in ratepayers paying more
for the coal plant in the short run, but less in the long run. However, be-
cause rate payment securitization allows the utility to pay off the entirety
of the coal plant at once with the proceeds of the securitized bond, these
temporal tradeoffs can be avoided. Accelerated depreciation reduces the
total amount required to pay off the plant. Thus, when that payoff amount
is all paid at once, accelerated depreciation creates financial benefits to the
utility and the ratepayers who will ultimately repay the bond.!?” However,
it also results in investors receiving less return over the short run, so having

102 N.M. STAT. ANN. § 62-18-3 (2019).

103 Jd.

104 Jd.

105 Roy Lehr & Mike O’Boyle, Depreciation and Early Plant Retirements, ENERGY
INNOVATION (Dec. 2018), https://energyinnovation.org/wp-content/uploads/2018/12/De-
preciation-and-Early-Plant-Retirements-Brief 12.3.2018.pdf.

106 Alexandra B. Klass & Gabriel Chan, Cooperative Clean Energy, 100N.C. L. REV.
1, 80 (2021).

107 Ron Lehr, Utility Financial Transition Impacts: From Fossil to Clean, ENERGY
INNOVATION (Dec. 2018), https://energyinnovation.org/wp-content/up-
loads/2018/12/From-Fossil-to-Clean-Brief 12.3.18.pdf.
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representatives of ratepayers in negotiations will be essential to advocating
for accelerated depreciation.'%®

The depreciation schedule of a given retired power plant will vary
from plant to plant. Consequently, how to account for depreciation is not
explicitly addressed in the state statutes that facilitate rate payment secu-
ritization. Although accelerated depreciation “increase[es] debt payments
in the short-term,” it does so “in a way that results in . . . long-term benefits
to ratepayers.”!%” Nonetheless, a prerequisite to advocating for accelerated
depreciation is the ability for stakeholders to have their perspectives heard
prior to finalizing the financing plan. Thus, the opportunities for ratepayer
input described above are key to giving ratepayers the opportunity to ad-
vocate for accelerated depreciation.

D. Facilitate Complete Payoff of the Coal Plant

Fourth, it is important that the amount of money raised by the bond
is adequate to pay off the entirety of the coal-fired power plant and any
associated costs. As was discussed in Part II1.B, the savings for ratepayers
from rate payment securitization flow from the fact that the retired coal-
fired plant is paid off. This means that ratepayers no longer have to pay
for the cost of the coal plant and instead pay only for the lower cost of the
new energy plant. However, if the coal plant is not paid off in its entirety,
the benefits to the ratepayers will be reduced.

The most effective version of rate payment securitization legislation
will allow for complete repayment of the remaining value of the retired
coal plant. A debate over this issue is currently underway in Wisconsin.
As mentioned above, the existing securitization legislation only permits
utilities to pay off unrecovered environmental control costs—amounts the
utility expended on pollution prevention or other environmental control.
This leaves some amount of the value of the coal plant unpaid, increasing
the financial burden on ratepayers. Facilitating the repayment of all
amounts owed on the coal plant would maximize savings for ratepayers.
Some proponents in Wisconsin are advocating for this change.!!°

108 “As one utility spokesman described it, it is the equivalent of ‘a rapid mortgage
payoff in which utility investors forsake profits they otherwise might have made on the
property.” “ Payne, supra note 46, at 733-34.

109 Klass & Chan, supra note 106, at 80.

110 Kari Lydersen, As coal plants close, advocates want relief for Wisconsin ratepay-
ers, ENERGY NEWS NETWORK (Feb. 25, 2021).
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CONCLUSION

Securitization of the debt associated with early retirements of coal-
fired power plants offers several important features to help overcome bar-
riers to those retirements. Centrally, without the backing of public regula-
tors, the cost of new debt to pay for clean energy could be cost-prohibitive
for utilities and their ratepayers. Thus, in the absence of securitization,
utilities are incentivized to either keep obsolete plants operating or to pass
exorbitant costs to ratepayers to cover old debts alongside the new debts
associated with clean energy investments. Meanwhile, without interven-
tion, workers and communities reliant on coal plants have similar incen-
tives to oppose coal plant retirements due to their risk of unmitigated eco-
nomic losses.

State securitization laws illustrate how protections for utilities, con-
sumers, and workers may all be achieved when states back energy transi-
tion bonds geared toward reducing payments for ratepayers and easing the
local economic transition. However, mere passage of a securitization law
does not guarantee equitable or effective distributions of these risks and
opportunities. The most promising statutes provide for several key provi-
sions. First, stakeholder and ratepayer involvement, such as through public
hearings to evaluate potential financing orders, affords the public an op-
portunity to voice concerns and influence how securitization operates in
their state. Second, limitations on how securitization funds are used can
help ensure that those funds are directed toward public needs rather than
private gain. Third, stakeholder opportunities to advocate for accelerated
depreciation can save ratepayers more in the long run. And fourth, rate-
payers will be most protected where securitization provides for full repay-
ment of the value of the retired coal plant so that no additional costs linger
to burden ratepayers.



