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INTRODUCTION

It was April 2017 when a gas explosion destroyed a home in Fire-
stone, Colorado and killed two people—brothers-in-law Mark Martinez
and Joey Irwin.! The explosion was caused by a severed gas line, likely
cut when the home was built years earlier.? In the investigation that fol-
lowed, it was determined that non-odorous gas had been leaking into the
family’s home for months.? The Colorado Oil and Gas Conservation Com-
mission (“COGCC” or “Commission”) levied a fine against the oil and gas
company responsible for the line that totaled $18.25 million—nearly
eleven times the next largest penalty ever levied, which was against a dif-
ferent energy company in 2018.# The COGCC said those fines would be
used to prevent accidents like Firestone from happening again, but despite
the “ ‘never-again’ statements” made in light of the accident, spills and
accidents still occur, with many being small enough to go unreported even
in light of more stringent accident reporting requirements.> Oil and gas
accidents and spills have numerous effects on the environment as well as
public health and safety, from disrupting land use and wildlife to contrib-
uting to increased water and air pollution.’

Fast forward another year. In light of the Firestone accident and
smaller incidents since, Colorado passed Senate Bill 19-181, also known
as the “Protect Public Welfare Oil And Gas Operations” bill (“SB 19-

I Sam Brasch, Colorado Announces $18.25 Million Fine For 2017’s Deadly Fire-
stone Explosion, COLO. PUB. RADIO (Mar. 12, 2020), https://www.cpr.org/2020/03/12/co-
lorado-firestone-explosion-fine-oil-and-gas-commission/.

2 Id.

3 Robert Garrison, Colorado Oil and Gas Commission Levies Largest Ever Penalty
for Firestone Explosion, DENVER CHANNEL (Apr. 13, 2020), https://www.thedenverchan-
nel.com/news/local-news/colorado-oil-and-gas-commission-levies-largest-ever-penalty-
for-firestone-explosion.

4 Brasch, supra note 1.

5 Daniel Glick & Jason Plautz, The Rising Risks of the West’s Latest Gas Boom, HIGH
COUNTRY NEWS (Oct. 19, 2018), https://www.hcn.org/issues/50.18/energy-industry-how-
site-workers-and-firefighters-responding-to-a-2017-natural-gas-explosion-in-windsor-
colorado-narrowly-avoided-disaster.

6 Environmental Impacts of Natural Gas, UNION OF CONCERNED SCIENTISTS (June 19,
2014), https://www.ucsusa.org/resources/environmental-impacts-natural-gas.



2022] Colo. SB 19-181 155

1817), in April 2019, to address public welfare and environmental con-
cerns regarding the oil and gas industry.” This statute altered the mission
of the COGCC to prioritize public health, safety, and the environment in
regulating the oil and gas industry in Colorado.® The bill required the
COGCC to implement new rules in light of its mission change that requires
consideration of public health and the environment in its regulatory deci-
sions, grants more control to local governments, and increases the protec-
tions given to individuals who are forced to pool their development rights.’

While Colorado has taken a noteworthy step with the passage of Sen-
ate Bill 19-181 to prioritize public health and the environment in the con-
text of oil and gas development, it could have, if not should have, gone
further. Senate Bill 19-181 did not require sweeping changes to how the
COGCC operates, instead leaving a fair bit of discretion up to the regula-
tory agency to decide how to move forward. Given the vague mission of
the COGCC to prioritize protecting public health and the environment via
SB 19-181’s new commitments, the COGCC’s recently passed rules im-
plementing SB 19-181 improve avenues to accountability and prioritiza-
tion of public health and the environment in some cases. The COGCC also
could have done more if it included provisions such as increased notice for
oil and gas operations, expanded access to the Commission by individuals
advocating for themselves and their health, and created more incentives to
encourage tighter regulations by local governments. It also could have in-
troduced various incentives and reprimands to encourage the oil and gas
industry to protect the environment as much as possible. Lastly, the use of
ambiguous language in the COGCC rules will leave certain issues to be
settled in the Colorado judiciary. As the courts have shown themselves to
be pro-development (even following SB 19-181), there are concerns that
meaningful implementation of protections for the public health and envi-
ronment will be undermined here as well.

This Note will have four sections, beginning with a history of oil and
gas in Colorado and an examination of the role the COGCC has in regu-
lating industry. Following is an explanation of how the recently passed SB
19-181 alters the mission and priorities of the Commission to place greater
importance on the protection of public health and environment. This Sec-
tion also will analyze the rules recently changed by the COGCC and where
they fall short. Then, it will consider relevant case law that may become

7 SB 19-181: Protect Public Welfare Oil And Gas Operations, COLO. GEN.
ASSEMBLY, https://leg.colorado.gov/bills/sb19-181 (last visited Oct. 17, 2021).

8 Garrison, supra note 3.

9 Colorado’s Sweeping Oil and Gas Law: One Year Later, GIBSON, DUNN &
CRUTCHER LLP (Apr. 30, 2020), https://www.gibsondunn.com/colorados-sweeping-oil-
and-gas-law-one-year-later/.
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relevant in the future as SB 19-181 and the COGCC rules are interpreted
by the courts. Finally, this Note will end with a section detailing tangible
steps and provisions the state legislature and the COGCC could have—
and should have—taken to improve this attempt at better regulating and
holding accountable the oil and gas industry in light of the climate crisis.

1. A BRIEF HISTORY OF OIL AND GAS IN COLORADO
AND AN INTRODUCTION TO THE ROLE OF THE
COLORADO OIL AND GAS COMMISSION

A. Colorado’s Oil and Gas Industry History

Colorado’s first commercial oil well was drilled in Florence, Colo-
rado in 1881.1° Colorado had ten of the country’s 100 largest natural gas
fields and three of its 100 largest oil fields in 2014 due to the geology of
the state and its location on top of the Niobrara shale formulation in the
Denver-Julesburg Basin.!! This makes the Front Range and northeastern
Colorado rich in oil and gas.'? The Piceance and San Juan are the other
two major basins in Colorado.!? As of 2014, eighty-seven percent of Col-
orado’s 52,556 active oil and gas wells were in six counties, with over
32,000 of those active wells located in Weld and Garfield counties alone.'*
As such, Colorado is the seventh-largest natural gas-producing state and
its oil production has increased by forty percent since 2016.13

10 DEBRA K. HIGLEY & DAVE O. CoX, PETROLEUM SYSTEMS AND ASSESSMENT OF
UNDISCOVERED OIL AND GAS IN THE DENVER BASIN PROVINCE, COLORADO, KANSAS,
NEBRASKA, SOUTH DAKOTA, AND WYOMING, ch. 2, at 1 (U.S. Geological Survey Digital
Data  Series = DDS-69-P  2007),  https:/pubs.usgs.gov/dds/dds-069/dds-069-
p/REPORTS/69 P CH_2.pdf.

11 CARY WEINER, OIL AND GAS DEVELOPMENT IN COLORADO: FACT SHEET No.
10.639, (Colo. State Univ. 2014), https://mountainscholar.org/bitstream/han-
dle/10217/185140/AEXT 106392014.pdf?sequence=1&isAllowed=y; Niobrara Shale
Overview, SHALE EXPERTS, https://www.shaleexperts.com/plays/niobrara-shale/Overview
(last visited Mar. 10, 2021).

12 See WEINER, supra note 11.

13 Lisa M. McKenzie, et al., Population Size, Growth, and Environmental Justice
Near Oil and Gas Wells in Colorado, 50 ENV’T Sci. & TECH., 11471, 11471 (2016),
https://pubs.acs.org/doi/pdf/10.1021/acs.est.6b04391.

14 WEINER, supra note 11.

15 Colorado  State  Energy  Profile, U.S. ENERGY INFO. ADMIN,,
https://www.eia.gov/state/?sid=CO (last visited Mar. 18, 2021).
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Wells can be drilled vertically, directionally, or horizontally.!® With
vertical wells, drilling can descend anywhere from 2,500 to 12,500 feet,
depending on the formation. Directional drilling occurs when a drill is
pointed in the direction drilling is desired; modern technology allows for
the angle to be shifted or rotated.!” Horizontal wells involve drilling to the
formation and then branching off horizontally to extend throughout the
formation and make more of the resource accessible from a single well.!®
While this allows for fewer wells in a given area, there is still risk of envi-
ronmental harm, namely chemical pollution in water and earthquakes.!”
Moreover, millions of gallons of water can be used for a single oil or gas
well, and, unlike other water usages, most of the water used for oil and gas
production is non-recoverable.?’

Oil and gas production can occur on both state and federal land.
While there are roughly 4,700 oil and gas leases on federal land in Colo-
rado that are managed by the U.S. Bureau of Land Management,?! the oil
and gas leases regulated by the COGCC are mostly on land that is owned
by the Colorado State Land Board.?? As of May 2020, there were 1,216
active leases on trust land.?®

B. The Health and Environmental Impacts of Oil and Gas
Development

The climate is in crisis, and this is increasingly affecting all commu-
nities, but particularly, and more seriously, those closest to oil and gas

16 WEINER, supra note 11.

17 How Does Directional Drilling Work?, RIGZONE, https://www.rigzone.com/train-
ing/insight.asp?insight id=295 (last visited Apr. 4, 2021).

18 Id.

19 JOHANNES FINK, HYDRAULIC FRACTURING CHEMICALS AND FLUIDS TECHNOLOGY
259-329 (Gulf Professional Publishing 2d ed. 2020), https://doi.org/10.1016/B978-0-12-
822071-9.00027-X; Oil and Petroleum Products Explained: Oil and the Environment, U.S.
ENERGY INFO. ADMIN. (July 20, 2021), https://www.eia.gov/energyexplained/oil-and-pe-
troleum-products/oil-and-the-environment.php.

20 UNION OF CONCERNED SCIENTISTS, supra note 6.

21 BLM Colorado Oil and Gas, BUREAU OF LAND MGMT., https://www.blm.gov/pro-
grams/energy-and-minerals/oil-and-gas/about/colorado (last visited Apr. 14, 2021).

22 Oil and Gas, COLO. STATE LAND BD., https://slb.colorado.gov/lease/oil-gas (last
visited Mar. 18, 2021).

23 Judith Kohler, Oil, Gas Companies Not Alone: Mineral Rights Owners Facing
Squeeze from Industry Downturn, DENVER POST (May 28, 2020), https://www.den-
verpost.com/2020/05/28/colorado-mineral-rights-oil-gas/.
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development.?* This is all the more relevant given the mounting evidence
that the fossil fuel industry is one of the largest contributing parties to the
climate crisis,?> a crisis that is leading to more extreme and unpredictable
weather, sea level risings, and population displacements.®

A recent study, titled the Carbon Majors, found “ninety carbon pro-
ducers were responsible for almost two-thirds of all anthropogenic CO2
between 1751 and 2013.”?7 A subsequent study found that carbon and me-
thane emissions traced to the ninety carbon producers contributed “nearly
50 percent of the rise in global average temperature, and around 30 percent
of global sea-level rise since 1880.”2% Also, organizations and many jour-
nalists have revealed that the fossil fuel industry had early knowledge of
climate risks and opportunities to act on those risks but repeatedly failed
to do s0.2% This information provides a “solid scientific and evidentiary
basis for holding fossil fuel companies accountable for climate change.”3°
Next to vehicles and transportation, oil and gas development is one of the
most significant sources of smog and greenhouse gases.’!

Oil and gas development has impacts on public health as well as the
environment. An Oxford study from 2019 showed that certain natural gas
development, including hydraulic fracturing, “ha[s] been found to be as-
sociated with preterm birth, high-risk pregnancy, and possibly low birth
weight; three types of asthma exacerbations; and nasal and sinus, migraine

24 Tim Donaghy & Charlie Jiang, Fossil Fuel Racism: How Phasing Out Oil, Gas,
and Coal Can Protect Communities, GREENPEACE 1 (Apr. 13, 2021), www.green-
peace.org/usa/fossil-fuel-racism.

25 Joceyln Timperley, Who is Really to Blame for Climate Change?, BBC (June 18,
2020),  https://www.bbc.com/future/article/20200618-climate-change-who-is-to-blame-
and-why-does-it-matter.

26 Tim Gaynor, ‘Climate Change is the Defining Crisis of our Time and it Particularly
Impacts the Displaced’, UN. HiGH CoMM’R FOR REFUGEES (Nov. 30. 2020),
https://www.unhcr.org/en-us/news/latest/2020/11/5fbf73384/climate-change-defining-cri-
sis-time-particularly-impacts-displaced.html.

27 Kristin Casper, Climate Justice: Holding Governments and Business Accountable
for the Climate Crisis, 113 AM. Soc. oF INT’L L. 197, 199-200 (2019),
https://www.proquest.com/docview/2331307195/fulltext/1FC1C4874AD54DA3PQ/1%ac
countid=14503.

28 Id. at 200.

29 Id.

30 Id.

31 Judith Kohler, Colorado has New, Stronger Oil and Gas Regulations. Now What?,
DENVER POST (Apr. 24, 2019), https://www.denverpost.com/2019/04/24/colorado-regula-
tors-new-rules-oil-gas/.
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headache, fatigue, dermatologic, and other symptoms.”*? It concluded by
stating that in an era of climate change and with continued evidence of
natural gas development having direct local and regional health impacts,
regulations may not be enough to cause the health effects to entirely go
away and further steps need to be taken.>* In Colorado, there are particular
concerns about high chemicals in individuals’ blood, particularly children
who live close to a large number of oil and gas wells.>*

Additionally, a report submitted to the Colorado Department of Pub-
lic Health and Environment and released in October 2019 found that cer-
tain chemicals released during various stages of oil and gas production
could exceed certain guidelines and create negative health risks.*> In Jan-
uary of 2021, the state of Colorado released its Greenhouse Gas Reduction
Roadmap, outlining the path it plans to take to reduce the state’s green-
house gas emissions.*® The roadmap identifies oil and gas development as
one of the largest sources of emissions and highlighted as two of its key
steps to “continue swift transition away from coal to renewable electricity”
and to “make deep reductions in methane pollution from oil and gas de-
velopment. . . .37

C. Colorado’s Primary Regulating Body of Oil and Gas and Its
Recent Mission Change

The COGCC is the agency within the Department of Natural Re-
sources tasked with the regulation of oil and gas in Colorado. Its mission
states:

The mission of the Colorado Oil and Gas Conservation Com-
mission (COGCC) is to regulate the development and

32 JRENA GORSKI & BRIAN SCHWARTZ, ENVIRONMENTAL HEALTH CONCERNS FROM
UNCONVENTIONAL NATURAL GAS DEVELOPMENT, OXFORD RSCH. ENCYCLOPEDIA OF GLOB.
PuB. HEALTH (Feb. 25, 2019), https://oxfordre.com/publichealth/view/10.1093/acre-
fore/9780190632366.001.0001/acrefore-9780190632366-¢-44.

33 d.

34 See Jennifer L. Kovaleski, Erie Mom Concerned About Benzene Found in Son’s
Blood, DENVER CHANNEL (Apr. 30, 2018), https://www.thedenverchannel.com/news/local-
news/erie-mom-concerned-about-benzene-found-in-sons-blood.

35 ICF INT’L, FINAL REPORT: HUMAN HEALTH RISK ASSESSMENT FOR OIL & GAS
OPERATIONS IN COLORADO 120 (Oct. 17, 2019), https://www.fcgov.com/oil-
andgas/files/20191017-cdphe-healthimpactsstudy.pdf.

36 EXEC. OFF. OF GOVERNOR JARED POLIS, COLORADO GREENHOUSE GAS POLLUTION
REDUCTION ROADMAP (2021) [hereinafter COGHG ROADMAP].

37 GHG Pollution Reduction Roadmap, CoLO. ENERGY OFFICE, https://energyof-
fice.colorado.gov/climate-energy/ghg-pollution-reduction-roadmap (last visited Apr. 4,
2021).
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production of the natural resources of oil and gas in the state of
Colorado in a manner that protects public health, safety, wel-
fare, the environment and wildlife resources. Our agency seeks
to serve, solicit participation from, and maintain working rela-
tionships with all those having an interest in Colorado's oil and
gas natural resources.>®

The COGCC works with the oil and gas industry to achieve a balance of
interests for all those involved and concerned. Previously, the legislature
charged the Commission to “[f]oster . . . the responsible, balanced devel-
opment production, and utilization of the natural resources of oil and gas
in the state of Colorado in a manner consistent with protection of public
health, safety, and welfare, including protection of environment and wild-
life resources[.]”*° Colorado SB 19-181’s passage in April 2019 changed
the mission of the agency to more greatly prioritize public health and en-
vironmental protection than before.*’ This alteration was not new, how-
ever. It came after Proposition 112—a previous initiative that would have
increased the setback distance for new wells—was defeated in 2018.4!
Senate Bill 19-181 was signed into law by Colorado Governor Jared
Polis and does three key things to be explored in this Note: it prioritizes
the protection of public health, safety, and the environment; increases local
government control over oil and gas regulations and clarifies that local
regulations may be more restrictive than the state’s; and changes the re-
quirements for pooling, including requiring a greater number of mineral
rights holders to give approval before drilling can begin.*? Prioritizing
public health and the environment are addressed through many avenues
such as increased protections for wildlife, wellbore integrity rules to better
protect groundwater, and creating the first map with the paths of flowlines
in the state.*’ In addition to prioritizing public health and the environment,
giving greater local control and accounting for better protections to

38 CoLO. REV. STAT. § 34-60-102(1)(a)(I) (2019); About the COGCC, CoLo. OIL &
GAs CONSERVATION COMM’N, https://cogcc.state.co.us/about2.html#/about (last visited
Oct. 26, 2021).

39§ 34-60-102(1)(a)(D).

40 SB 19-181: Protect Public Welfare Oil And Gas Operations, COLO. GEN.
ASSEMBLY, https://leg.colorado.gov/bills/sb19-181 (last visited Oct. 17, 2021).

41 GIBSON, DUNN & CRUTCHER LLP, supra note 9.

42 Passage of Senate Bill 19-181: New Era of Change and Uncertainty for Oil and
Gas Operations in Colorado, KIRKLAND & ELLIS (Apr. 8, 2019), https://www.kirk-
land.com/publications/kirkland-alert/2019/04/new-era-of-change-and-uncertainty-for-oil-
and-gas.

43 Colorado Oil & Gas Conservation Commission Unanimously Adopts SB 19-181
New Mission Change Rules, Alternative Location Analysis and Cumulative Impacts, COLO.
DEP’T OF NAT. RES. (Nov. 23, 2020), https://dnr.colorado.gov/press-release/colorado-oil-
gas-conservation-commission-unanimously-adopts-sb-19-181-new-mission.
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individuals with mining rights are important steps in altering the way in
which the oil and gas industry operates.

Though these rules and regulations are promising, the impetus for
change may be ineffective when not paired consistently with enforcement
mechanisms to drive protection for public health and the environment.
While these steps bring with them a modicum of positive change, the state
legislature should have done more to protect public health and the envi-
ronment. The state legislature should have ensured that oil and gas pro-
duction does not continue in an almost unaltered manner due to certain
legal precedents and caveats and the nature of industry resistance to
change.** The Colorado Energy Office’s climate and energy page clearly
states: “Reducing greenhouse gas emissions and a statewide transition to
clean energy are integral to preserving Colorado’s way of life[.]”*> The
same year SB 19-181 passed, the state legislature also passed House Bill
19-1261, “Climate Action Plan To Reduce Pollution,” which set goals for
greenhouse gas emission reductions by the years 2025, 2030, and 2050.46
The COGCC’s rule changes strike at a compromise between implementing
the new mission and not requiring the oil and gas industry to bear an influx
of countless environmentally-conscious regulations and requirements. De-
spite SB 19-181 being heralded as some of the most progressive oil and
gas legislation yet to be enacted,?’ it leaves the COGCC with limited op-
tions to meaningfully pursue its new mission in a world that is changing
priorities and keying in on public health and environmental protections.

44 See generally Ben Markus, All Systems Go For Colorado Oil And Gas, Despite
Crackdown Efforts, CPR NEWS (Oct. 2, 2019), https://www.cpr.org/2019/10/02/all-sys-
tems-go-for-colorado-oil-and-gas-despite-crackdown-efforts/.

45 Climate & Energy, COLO. ENERGY OFFICE, https://energyoffice.colorado.gov/cli-
mate-energy (last visited Feb. 17, 2020).

46 HB. 19-1261, 71st Leg., Reg. Sess. (Colo. 2019), https:/leg.colo-
rado.gov/bills/hb19-1261.

47 See Dale Ratliff, Senate Bill 19-181: Colorado Enacts First-of-Its-Kind Oil and
Gas Legislation, 51 AM. BAR ASS’N SECTION OF ENV’T, ENERGY, & RES.: TRENDS 15, 16
(2019); GiBSON, DUNN & CRUTCHER LLP, supra note 9.
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II. THREE OF SB 19-181°S CHANGES AND HOW THE
COGCC’s RULES IMPLEMENTING THEM DID NOT
CAPITALIZE ON ALL OPPORTUNITIES TO
PRIORITIZE PUBLIC HEALTH AND THE
ENVIRONMENT

This Section will explore in more detail three major changes brought
about by SB 19-181: the prioritization of public health and the environ-
ment, an increase in local government control, and the change in forced
pooling. It will further explore the COGCC’s new rules implementing
them, which became effective as of January 15, 2021.*% At this time, nu-
ances in the rules’ implementation have yet to be seen. Changes in other
branches of the Colorado government and regulatory state may likewise
leave ambiguities unresolved.

A. Prioritization of Public Health and the Environment

Elevating public health and the environment is an accomplishment,
but without sufficient enforcement measures, SB 19-181 is more a paper
tiger than environmental revolution. Oil and gas production are known to
pollute the environment and contribute to climate change, and the amount
produced seems to increase with each passing year.*’ Oil and gas produc-
tion and processing are among the largest sources of industrial greenhouse
gases in the United States, only behind coal-fired power plants.>® To avoid
the disastrous effects of climate change, emissions from the oil and gas
industry will need to be addressed in substantial ways. While making this
a priority for the COGCC and industry is helpful, the rules recently
adopted by the COGCC only achieve change in small doses. Much will be
left to the courts to establish the meaning of ambiguous language in its
regulations. This may prove to be a risky endeavor in light of Colorado
Oil and Gas Conservation Commission v. Martinez, a case decided before

48 PRESS RELEASE, COGCC, COLORADO OIL & GAS CONSERVATION COMMISSION
UNANIMOUSLY ADOPTS SB 19-181 NEwW MISSION CHANGE RULES, ALTERNATIVE LOCATION
ANALYSIS AND CUMULATIVE IMPACTS (Nov. 23, 2020), https://cogcc.state.co.us/docu-
ments/media/Press_Release Mission _Change Vote 20201123.pdf.

49 Drew Kann, Oil and Gas Production is Contributing Even More to Global Warm-
ing  than  was  Thought,  Study  Finds, @ CNN  (Feb. 19,  2020),
https://www.cnn.com/2020/02/19/world/methane-emissions-humans-fossil-fuels-underes-
timated-climate-change/index.html.

50 Qil and Gas, ENV’T INTEGRITY PROJECT, https://environmentalintegrity.org/what-
we-do/oil-and-gas/ (last visited Mar. 13, 2021).
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SB 19-181 and the new mission, where the Colorado Supreme Court held
that prioritizing the environment and public health remains a secondary
consideration for the COGCC behind oil and gas development.’! As the
regulatory body for oil and gas development, it makes sense that the Com-
mission’s priority would not be solely public health and the environment,
as that would be more fitting for the Colorado Department of Public Health
and Environment. Nonetheless, the Department of Public Health and En-
vironment’s 2019 report on health impacts of oil and gas operations helped
bring about the changes implemented by the COGCC and was heralded by
some as a reinforcement of what is already known—*“[w]e need to mini-
mize emissions from oil and gas sources.”>? Given the mounting evidence
of the industry’s negative impacts, it would be appropriate for the COGCC
to acknowledge the concerns and make an effort towards creating a solu-
tion through whatever means SB 19-181 allowed. As there were concerns
expressed about SB 19-181 within the public health and environmental
context, the COGCC must step up to advance and not hinder the mission
of other agencies tasked with parallel secondary goals by creating regula-
tions that enforce the new mandate.>3

In addition to the mission change requiring the protection of public
health and the environment, SB 19-181 does make other changes. Among
them is a broader definition of the phrase “minimize adverse impacts,”
now meaning “the extent necessary and reasonable to protect public
health, safety, and welfare, the environment, and wildlife resources to: (a)
Avoid adverse impacts from oil and gas operations; AND (b) Minimize
and mitigate the extent and severity of those impacts that cannot be
avoided.”* This new change entirely struck any consideration of cost-ef-
fectiveness. Also, the bill explicitly clarifies that the new mission neither
alters nor negates the authorities of Colorado’s air quality control commis-
sion, water quality control commission, state board of health, or solid and
hazardous waste commission to regulate their respective areas.’> Further-
more, SB 19-181 adds this provision, requiring the COGCC to adopt rules
that:

51 Colo. Oil & Gas Conservation Comm’n v. Martinez, 433 P.3d 22, 25 (Colo. 2019).

52 Michael Elizabeth Sakas & Sam Brasch, Colorado Health Department Finds Prox-
imity to Drilling Operations May Increase Health Risks, CPR NEws (Oct. 17, 2019),
https://www.cpr.org/2019/10/17/colorado-health-department-finds-proximity-to-drilling-
operations-may-increase-health-risks/.

53 See Grace Hood, Colorado is Poised to Clean Up the Air Around Oil and Gas
Wells, CPR NEws (July 29, 2019), https://www.cpr.org/2019/07/29/colorado-poised-to-
clean-up-air-around-oil-and-gas-sites/.

54 COLO. REV. STAT. § 34-60-103(5.5) (2020).

55§ 34-60-105(1)(b)(D—(IV).
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(1) Adopt an alternative location analysis process and specify
criteria used to identify oil and gas locations and facilities pro-
posed to be located near populated areas that will be subject to
the alternative location analysis process; and

(i1) In consultation with the Department of Public Health and
Environment, evaluate and address the potential cumulative im-
pacts of oil and gas development. 36

As of November 2020, the COGCC had adopted its new mission and
final rules implementing the directives of SB 19-181. However, the
COGCC’s Statement of Basis, Specific Statutory Authority, and Purpose
very clearly stated that SB 19-181 was not a mandate for the COGCC to
create new regulations requiring the protection of biological resources.’’
Rather, the limited scope of the statute’s changes allowed the COGCC to
maintain or strengthen many of its existing rules intended to protect bio-
logical resources, “but did not make significant changes to its approach to
protecting biological resources.”*® It would seem that despite the new mis-
sion for the COGCC, there is not an enforceable mandate by which the
Commission must actively implement changes—in turn suggesting that
only a limited transformation will be required in the immediate future for
oil and gas operators.

To offer some hope, however, many of the most helpful rules in push-
ing forward the Commission’s new priorities are those in the 300 and 900
series.’® The embodiment of the mission of SB 19-181 is primarily seen in
Rule 301(a) and includes most of the language meant to be incorporated.®’
It states, the Director “will approve operations only if they protect and
minimize adverse impacts to public health, safety, welfare, the environ-
ment, and wildlife resources, and protect against adverse environmental
impacts on any air, water, soil, or biological resource resulting from Oil
and Gas Operations.”®! Having this information will aid the COGCC and
the CDPHE in a cumulative impacts analysis.®”> The collection of this in-
formation will highlight more areas where operations can improve and
hopefully nudge the industry into practices that preserve the environment
more comprehensively.

56 SB 19-181: Protect Public Welfare Oil And Gas Operations, COLO. GEN.
ASSEMBLY, § 34-60-106(11)(c), https://leg.colorado.gov/bills/sb19-181 (last visited Oct.
17,2021).

57 2 CoLo. CODE REGS. § 404-1 app. B, 7 (2020).

58 Id.

59 §§ 404-1-301 to 404-1-314; §§ 404-1-901 to 404-1-915.

60 § 404-1-301(a).

61 Id.

62 § 404-1 app. B, 64.
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Additionally, Rule 303.a(5)(b) includes the language for what an op-
erator must include in a cumulative impact analysis:

“The Operator will submit a Form 2B, Cumulative Impacts
Data Identification that provides quantitative and qualitative
data to evaluate incremental adverse and beneficial contribu-
tions to cumulative impacts caused by Oil and Gas Operations
associated with the proposed Oil and Gas Development Plan,
including any measures the Operator will take to avoid, mini-
mize, or mitigate any adverse impacts[.]”%

Resources to be considered include air, public health, water, terres-
trial and aquatic wildlife and ecosystems, soil, and public welfare.®* It
should be noted that this provision only requires the data to be collected
for the evaluation repository of these effects on cumulative impacts. The
following rules set standards; for example, Rule 314 includes the language
about what must be done to “address” cumulative impacts through Com-
prehensive Area Plans.%

For certain resources, however, the COGCC felt more information
was needed prior to setting standards, offering no hard timeline for when
a standard might be set beyond stating that it “may undergo additional
rulemakings in the future should those evaluations indicate that additional
regulations to address cumulative impacts are necessary.”®® As the devel-
opment of these plans is voluntary, although ‘“encourage[d],” the
COGCC’s intent to incentivize development of these plans is “by convey-
ing an exclusive right to operate in the area covered by the CAP [Compre-
hensive Area Plan] for an appropriate duration of time.”®’ That time frame
is six years.®® Generally, an oil or gas well will produce for longer than
twenty years.69

Additionally, Rule 304 requires an alternative location analysis if the
working pad is—among other things—within 2,000 feet of one or more
residential buildings or a school or child care, as well as within 1,500 feet
of a designated outside activity area.”® “The purpose of the alternative lo-
cation analysis is to create a tool for the [COGCC] and the operator to use

63 § 404-1-303(a)(5)(B).

64 § 404-1-303(a)(5)(B)(1)—(vi).

65 § 404-1-314(a)(1).

66 § 404-1 app. B, 66.

67 §§ 404-1-314(a)(2)—(3).

68 § 404-1-314(c).

69 How Long Does an Oil Well Last?, RANGER LAND & MINERALS (May 22, 2020),
https://www.rangerminerals.com/how-long-does-an-oil-well-last/.

70 § 404-1-304(b)(2)(B).
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to identify the best location to avoid adverse impacts to public health,
safety, welfare, the environment, and wildlife resources.””!

The COGCC 900 series is completely dedicated to providing guid-
ance on preventing adverse environmental impacts.”? These rules begin
with general standards, allowing the COGCC Director to require certain
actions by an Operator, though any mitigation or avoidance action is trig-
gered only if the Director comes to be concerned.”® To clarify, that means
there is no set obligation that can be triggered objectively; the requirement
to avoid or mitigate a negative impact depends on the Director’s discretion
to decide if and what action should be taken. No later than January 2022—
and occurring annually after—the Director will report to the Commission
cumulative impacts data that include information regarding wildlife re-
sources, air quality and greenhouse gas pollution reductions, new technol-
ogies that may “provide innovative methods to reduce emissions or other-
wise avoid” cumulative impacts, and any future recommendations to
address certain cumulative impacts.”* However, a given operator’s partic-
ipation in these studies evaluating cumulative impacts of oil and gas de-
velopment is, again, not mandatory.”> Considering not only the naturally
ambiguous language here, but also the voluntary nature of certain im-
portant pieces that could have been mandated, certain protections will
likely be at risk depending on their eventual interpretation by the courts.
The gray areas of what is allowable or required and what is excessive or
voluntary will likely result in a case-by-case analysis that will not provide
guidance or environmental protection for years to come.

Lastly, much of the protections set in place by this new legislation do
not apply retroactively to already-permitted or in-use wells, unless clearly
identified.”® When an existing oil and gas facility is changed or modified,
the COGCC’s new rules may require an operator to retrofit existing equip-
ment under the new standards.”” It can be hoped that all facilities will up-
date as needed, but there may be a danger that this requirement will cause
operators to refrain from updating to avoid the time and cost required to
abide by these new rules. Furthermore, the COGCC did not clearly list the
operational rules that apply retroactively with the likely result that certain
rules will not be followed, time will be wasted, or confusion will delay the

71§ 404-1 app. B, 79.

7 §§ 404-1-901 to 404-1-915.
73§ 404-1-901(a).

74§ 404-1-904(a).

75§ 404-1-904(b).

76 § 404-1 app. B, 16.

77 1d.
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rules’ practical application, detracting from the broader goals of this mis-
sion change. None of these are ideal.

B. Increased Local Government Control

The granting of greater local control is a step in allocating the respon-
sibility of limiting the growth of oil and gas. Nevertheless, without a
ratchet on the potential for growth of oil and gas development in all coun-
ties, there is a risk that the good achieved in certain localities with stricter
regulations will either break even or fail to outweigh the harm caused by
others seeking to promote as much oil and gas development as allowed by
the new regulations.

In the context of local government control, SB 19-181 states that:

[T]he power and authority granted by this section does not limit
any power or authority presently exercised or previously
granted. Each local government within its respective jurisdic-
tion has the authority to plan for and regulate the use of land by:
.. . Regulating the use of land on the basis of the impact of the
use on the community or surrounding areas; Regulating the sur-
face impacts of oil and gas operations in a reasonable manner
to address matters specified in this subsection (1)(h) and to pro-
tect and minimize adverse impacts to public health, safety, and
welfare and the environment. '8

Additionally, SB 19-181 removed an exception that previously ex-
isted, now allowing county boards to regulate oil and gas production for
noise on both public and private properties.’®

However, the strongest language is found entirely in its own section.
As Rule 302 Local Control states, “Local governments and state agencies,
including the commission and agencies listed in section 34-60-105 (1)(b),
have regulatory authority over oil and gas development, including as spec-
ified in section 34-60-105 (1)(b). A local government's regulations may be
more protective or stricter than state requirements. (§ 34-60-131).”%

This essentially allows a county, municipality, or locality to pass its
own regulations that are more restrictive on oil and gas development than
the state’s, meaning, theoretically, a county or locality could make it more
difficult for oil and gas development to take place at the rate it has been in
the state.

78 COLO. REV. STAT. §§ 29-20-104(1)(g)—(h).

79§ 30-15-401(1)(m)(II).

80 SB 19-181: Protect Public Welfare Oil And Gas Operations, COLO. GEN.
ASSEMBLY, https://leg.colorado.gov/bills/sb19-181 (last visited Oct. 17, 2021).
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The Colorado Constitution allows cities and towns to adopt a home
rule charter.®! A home rule state grants broad authority to localities, allow-
ing them to regulate any local matters, with state law superseding a conflict
only when the matter is of mixed or state concern.®? The contrary system
to this is Dillon’s Rule. Dillon’s Rule localities have a narrower interpre-
tation of local governmental authority; they only have the powers to gov-
ern specifically sanctioned by the state government.®3 Natural gas extrac-
tion has generally been governed by state regulation, but as environmental
concerns have increased—namely those related to groundwater—Ilocal
bans or regulations on hydraulic fracturing have emerged.?* Issues thus
arise when “. . . home rule municipalities are granted authority to protect
public health, safety, and welfare. However, state regulation or state inter-
ests in natural gas extraction may preempt a local ordinance banning
frac[k]ing if an irreconcilable conflict exists between the two.”®> SB 19-
181 pacifies this issue to an extent, however, oil and gas production largely
remains a state or mixed concern and therefore local regulations may be
challenged depending on the larger impact they have on development
across the state.

In addition to possible conflicts between state and local governments,
there are also concerns about how regulations may vary across counties in
Colorado. Possibly the best example of how diametrically opposed two
regulatory approaches could be is already showcased in the neighboring
counties of Boulder and Weld.®¢ Boulder commissioners are seeking the
“toughest regulations [they] can get” on oil and gas development, falling
in stark contrast to Weld County, where, with nearly half of Colorado’s
active wells, the county rejected a permitting moratorium and has taken
steps to facilitate new oil and gas development.’’

Senate Bill 19-181 affords local governments greater control. How-
ever, Boulder and Weld exemplify different interpretations of this. While
Boulder seeks to be more protective of the environment, Weld’s attitude

81 CHRIS CREIGHTON ET AL., COLORADO LOCAL GOVERNMENT HANDBOOK 17, (Colo.
Legis. Council Staff2018), https://leg.colorado.gov/sites/default/files/2018 local govern-
ment_handbook with _cover 0.pdf.

82 Id. at 19.

83 Cities  101—Delegation  of Power, NAT’L LEAGUE OF  CITIES,
https://www.nlc.org/resource/cities-101-delegation-of-power/ (last visited May 2, 2021).

84 Jarit C. Polley, Uncertainty for the Energy Industry: A Fractured Look at Home
Rule, 34 ENERGY L.J. 261, 263—64 (2013).

85 Id. at 274.

86 GIBSON, DUNN & CRUTCHER LLP, supra note 9.

87 Id.
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is one of “forc[ing] local control back down their throats” and using local
control to welcome the oil and gas industry even more.®®

Weld County’s minerals mostly rest beneath privately owned land,
while Boulder County’s are almost exclusively beneath publicly owned
open space, leaving Boulder officials to defend against new oil and gas
drilling.® To showcase the vastly different approaches another way, the
reported royalty revenues from oil and gas in Boulder County in 2018 were
$224,103. In Weld County that same year they were $10,259,014.°° Even
simply taking a look at the oil and gas development webpages for the re-
spective counties will showcase their polar approaches; Boulder’s reads:
“Boulder County is committed to protecting our open space from oil and
gas development to the greatest extent possible,” and the tone is decidedly
health-minded, whereas Weld’s proudly states, “Weld County is the num-
ber one producer of oil and gas in the State. 87% of all crude oil production
and 43% of all natural gas production in Colorado comes from Weld
County!”*!

Perhaps nothing showcases the contrast of these neighboring counties
better than a map. Notice that there is not a single permit shown in Boulder
County.

88 Maeve Conran, New Oil and Gas Rules Split Counties, Families, KGNU RADIO
(Jan. 8, 2021), https://www ksut.org/post/new-oil-and-gas-rules-split-counties-fami-
lies#stream/0.

89 Sam Lounsberry, Boulder, Weld Differ Greatly with Intents for Respective Mineral
Ownerships, LONGMONT TIMES-CALL (Now. 16, 2018),
https://www.timescall.com/2018/11/16/boulder-weld-differ-greatly-with-intents-for-re-
spective-mineral-ownerships/.

9 Id.

91 Oil & Gas Development, BOULDER CNTY., https://www.bouldercounty.org/prop-
erty-and-land/land-use/planning/oil-gas-development/ (last visited Mar. 13, 2021); Oil and
Gas  Energy  Department, ~ WELD CNTY., https://www.weldgov.com/depart-
ments/oil_and_gas_energy (last visited Mar. 13, 2021).
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Figure 1: The map shows the location of all pending and
approved permits for oil and gas wells, limited to the
northeastern part of the state as of mid-2020. >

Boulder County has plans to take full advantage of the new authority
granted to local governments by SB 19-181.%3 This is understandable
given the moratorium Boulder adopted in 2019 on new oil and gas per-
mits.”* Boulder cited the oil and gas industry’s impact on air, water, soil,
biological quality, and ecosystems, among a few others, as the reason for
the moratorium.”> This reasoning will sound similar to those familiar with
Boulder County, which passed some of the strictest regulations in the state
in 2017, and possibly the country, and has consistently monitored its air
quality at the Boulder Reservoir specifically due to oil and gas

92 Sam Lounsberry, Boulder County Adopts Moratorium on New Oil and Gas Drilling
Permits, DENVER POST (June 28, 2019), https://www.denverpost.com/2019/06/28/boulder-
county-oil-gas-moratorium/.

93 Deborah Swearingen, Boulder County Files Emergency Motion to Stop Extraction
Oil & Gas from Drilling Until Litigation is Resolved, DENVER POST (Oct. 29, 2020),
https://www.denverpost.com/2020/10/29/boulder-county-extraction-oil-drilling-lawsuit-
update/.

94 Lounsberry, supra note 92.

95 Id.
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development.”® Additionally, since the COGCC passed the 2,000-foot set-
back requirement for new wells, the Boulder County Commissioners’ Of-
fice passed changes to its Land Codes requiring future oil and gas well
pads generally to be 2,500 feet from homes, schools, and daycare facili-
ties.”’

Across a mere county border line, things could not be more different.

Although fossil fuel extraction in Weld County is as old as the
County itself, in the last few years Weld County has experi-
enced the biggest oil and gas boom in its history. . . . Energy
companies are investing in new wells and infrastructure in Weld
County to tap into the estimated oil and gas reserve of as much
as 1 billion to 1.5 billion barrels of oil-equivalent in the Wat-
tenberg Field. The production has translated into a boost for the
local economy, job creation, and tens of millions of dollars in
property taxes and severance taxes for local jurisdictions.98

Weld attributes a great deal of positive economic activities to the
growth and development of oil and gas in its county and it is unsure how
SB 19-181 will impact its future production.”® In 2019, Weld opened “a
first-in-Colorado local oil and gas department to process drilling permit
applications and regulate well pads throughout the mineral-rich region”
that was created with the intention to expedite development.'?° The expec-
tation was for the new department to handle nearly 2,000 applications a
year.!?! This expectation, though not shocking for the county, came after
the passage of SB 19-181 and its new priorities. It was a move that pro-
voked response from the COGCC and will likely lead to a stand-off of
some sort between state regulation and the general increase of rights
granted to local governments.!?

96 Air Quality Impacts from Oil and Gas, BOULDER CNTY., https://www.boulder-
county.org/environment/air/oil-gas-development-air-quality/ (last visited Mar. 12, 2021).

97 Michael Elizabeth Sakas, Boulder County Adopts Stricter 2,500-Foot Oil and Gas
Setback, CPR NEws (Dec. 16, 2020), https://www.cpr.org/2020/12/16/boulder-county-
adopts-stricter-2500-foot-oil-and-gas-setback/.

98 DONALD D. WARDEN, WELD CNTY., 2020 FINAL BUDGET MESSAGE 28 (Dec. 2019).

99 Id.

100 John Aguilar, Weld County Launches First-of-its-Kind Oil and Gas Department
as Tensions Flare Over Colorado’s Energy Future, DENVER POST (Aug. 5, 2019),
https://www.denverpost.com/2019/08/05/weld-county-oil-gas-department/.

101 Id.

102 See Sherrie Peif, Weld County, State Commission Reach Agreement on Stream-
lined Drilling Permits; County to Oversee Surface Regulations, COMPLETE COLO. PAGE 2
(May 5, 2021), https://pagetwo.completecolorado.com/2021/05/05/weld-state-commis-
sion-streamline-drilling-permits-county-to-oversee-surface-regs/ (explaining that the
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However, if there is no incentive to have more restrictive regulations,
why would a county do so? Senate Bill 19-181 makes public health and
the environment a priority for the COGCC, but that mandate’s implemen-
tation may vary by local government unless public health and the environ-
ment are already priorities there, as seen in Boulder County.'® Different
regulations of oil and gas development create issues and have impacts ir-
respective of county borders.!%* With this being a tide-turning bill, a ques-
tion arises of what should have been done to entice or motivate a local
government to pass tougher restrictions on oil and gas development in
counties such as Weld, where a dependence on the oil and gas industry
exists.

C. Changes to Forced Pooling and Drilling Requirements

Ensuring greater protections for non-consenting mineral rights own-
ers is a welcome change to ensure greater public health protections for
those living outside areas where development is actively being slowed.
Operators may apply to the COGCC to establish drillings units in a given
area and then “pool” the interests of the surrounding mineral owners.'%
Pooling is the “consolidation of leased and unleased minerals to access
one common underground mineral reserve.”'% Owners of those mineral
interests may participate in pooling voluntarily or operators may apply to
the COGCC for permission to “force pool” nonconsenting owners. '’

In this third major area of change, SB 19-181 amends and adds the
following key language:

(b)(I) In the absence of voluntary pooling, the commission,
upon the application of a person who owns, or has secured the
consent of the owners of, more than forty-five percent of the
mineral interests to be pooled, may enter an order pooling all
interests in the drilling unit for the development and operation
of the drilling unit. Mineral interests that are owned by a person
who cannot be located through reasonable diligence are ex-
cluded from the calculation. . . .

(7)(a) Each pooling order must: . . .

compromise between Weld County and COGCC recognizes certain powers in unincorpo-
rated county land that will likely lead to increased production and shorter setbacks).

103 Markus, supra note 44.

104 Conran, supra note 88.

105 COLO. REV. STAT. § 34-60-116.

106 Forced Pooling, EARTHWORKS, https://www.earthworks.org/issues/forced pool-
ing/ (last visited Mar. 12, 2021).

107§ 34-60-116(6)(b)(D).
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(IT) Determine the interest of each owner in the unit and provide
that each consenting owner is entitled to receive, subject to roy-
alty or similar obligations, the share of the production from the
wells applicable to the owner's interest in the wells and, unless
the owner has agreed otherwise, a proportionate part of the non-
consenting owner's share of the production until costs are re-
covered and that each nonconsenting owner is entitled to own
and to receive the share of the production applicable to the own-
er's interest in the unit after the consenting owners have recov-
ered the nonconsenting owner's share of the costs out of pro-
duction;

(IIT) Specify that a nonconsenting owner is immune from liabil-
ity for costs arising from spills, releases, damage, or injury re-
sulting from oil and gas operations on the drilling unit; and

(IV) Prohibit the operator from using the surface owned by a
nonconsenting owner without permission from the nonconsent-
ing owner.'08

Section 14 raises the royalty interest—or the percentage amount of
production an owner may be paid—from 12.5 percent to thirteen percent
for gas and sixteen percent for oil until the consenting owners have been
fully reimbursed for their costs.!? So, to distill this down, owners who
might not want to have a well will not only be forced to allow the well and
deal with the impacts of local drilling but will also lose out on their right
to do with their mineral interest as they might wish.!!? For mineral interest
owners that live nearby, their concerns of the side effects can be more
acute if they are added on top of the stress of being forced to allow the
drilling to commence. Concerns that homeowners express when oil and
gas wells are suddenly in eyesight include water quality, sound and noise
during development, and health impacts.'!!

The concern about a minority of consenting owners forcing the pool-
ing of nonconsenting owners was reflected most significantly in Rule 506:
Involuntary Pooling Applications. The rule states that an application for
involuntary pooling may be filed by an owner who owns or secures more
than forty-five percent of the mineral interests to be pooled within a

108 §§ 34-60-116(6)(b)(I), (7)(a)(ID)—(IV).

109 SB 19-181: Protect Public Welfare Oil And Gas Operations, COLO. GEN.
ASSEMBLY, https://leg.colorado.gov/bills/sb19-181 (last visited Oct. 17, 2021).

110 Gorski & Schwartz, supra note 32; EARTHWORKS, supra note 106.

111 Aldo Svaldi, Colorado Homes Near Oil Wells Face Lower Values, New Study
Finds, DENVER POST (Dec. 8, 2019), https://www.denverpost.com/2019/12/08/colorado-
homes-near-oil-wells-lower-values/; Leigh Paterson, Living with Uncertainty near Oil and
Gas Wells, ALLEGHENY FRONT (May 25, 2018), https://www.alleghenyfront.org/living-
with-uncertainty-near-oil-and-gas-wells/.
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specific drilling unit established by the COGCC.'!? However, the filing
must be made no later than ninety days in advance of when the COGCC is
set to hear the matter and there must be evidence provided that an offer
was made to all owners to “lease or participate no less than 90 days prior
to an involuntary pooling hearing.”!'*> Simply put, the offer and the filing
of involuntariness could be filed concurrently.

The COGCC did broaden how an individual would have standing to
bring forward a proceeding. Previously, the COGCC'’s rules were nar-
rower than the standards put in place by the Colorado Administrative Pro-
cedure Act.''* This expansion was done in large part to reflect the
COGCC’s new recognition that “members of the public other than opera-
tors may be well-positioned to provide insight into potential public health,
safety, welfare, environmental, and wildlife impacts of various Commis-
sion-approved actions” as well as to include local governments now that
their participation in surface impacts has been increased.'!'

The new Rule 507 states that any “person who may be adversely af-
fected or aggrieved by an application may submit a petition to the Com-
mission as an Affected Person to participate formally as a party in an ad-
judicatory proceeding,” and that their petition must:

A. Identify an interest in the activity that is adversely af-
fected by the proposed activity;

B. Allege such interest could be an injury-in-fact if the
application is granted,;

C. Demonstrate that the injury alleged is not common to
members of the general public.''®

Though the language in Part C is common, the COGCC did clarify
that impacts on the environment, like climate change, “might be consid-
ered to be held in common by the general public under Rule 507.a.(3).C,
[therefore] the Commission clarified in Rule 507.a.(4).D that a person with
a unique interest in a natural resource or wildlife may be considered an
affected person based on impacts to the natural resource or wildlife that
the person uses or enjoys.”!!”

On the other hand, surface owners are given only a short window to
voice concern if they are not already aware of plans nearby. Under Rule

112 2 CoLo. CODE REGS. § 404-1-506(a).
113§ 404-1-506(b).

114 § 404-1 app. B, 189.

115 Id.

116 § 404-1-507(a).

117 § 404-1 app. B, 188.
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412, operators have a duty to notify surface owners only thirty days prior
to operations beginning.!'® The COGCC did expand the geographic area
where notice is required to the entirety of the 2,000-foot buffer zone
around the working pad. “Providing notice to a wider radius is more con-
sistent with the purpose of the Rule, because it better communicates to
nearby surface owners and residents what is happening on the site.”!!’
Here, the COGCC managed to put into formal rules the most straight-
forward and meaningful language, in contrast to the previous other sec-
tions. While it has yet to be seen what will be accomplished through this
increase in the pooling number requirement or the greater access to the
Commission itself, there is some room for hope that this will inspire the
COGCC, and in turn, the oil and gas industry, to take the mandate of SB
19-181 seriously and implement it in functional and meaningful ways.

ITI. A LEGAL ANALYSIS OF SB 19-181 AND THE
COGCC’s IMPLEMENTATION OF IT: SOME
STRENGTHENED PROTECTIONS, YET
SIGNIFICANT GAPS REMAIN

Despite the passage of the COGCC'’s rules implementing SB 19-181,
the work is not complete. Given the less than precise language some of the
rules offer and the weight of decades of industry legislation and common
law interpretation, the courts will be the next battleground to see if pro-
tecting public health and the environment truly perseveres as a new pillar
of the oil and gas industry in Colorado.

A. Prioritization of Public Health and the Environment

Perhaps the best place to begin is with the case Martinez v. Colorado
Oil and Gas Conservation Commission, where the Colorado Court of Ap-
peals held in 2017 that the Oil and Gas Conservation Act’s inclusion of
the phrase “ ‘to the extent necessary to protect public health, safety, and
welfare,” when describing the purpose of regulation, evidence[d] a similar
intent to elevate the importance of public health, safety, and welfare above
a mere balancing,” but rather a priority that regulation is subject to.'2°

118 § 404-1-412.

119 § 404-1 app. B, 143.

120 Martinez v. Colorado Oil & Gas Conservation Comm’n, 2017 COA 37, 927, 30,
434 P.3d 689, rev’d, 2019 CO 3, 433 P.3d 22.
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However, in 2019, the Colorado Supreme Court overturned the previous
decision in Colorado Oil and Gas Conservation Commission v. Martinez:

[The] proposed rule would have precluded new oil and gas de-
velopment unless it could occur ‘in a manner that does not cu-
mulatively, with other actions, impair Colorado's atmosphere,
water, wildlife, and land resources, does not adversely impact
human health, and does not contribute to climate change.” In
light of our [construction of the] Act, we conclude that the Com-
mission correctly determined that it could not, consistent with
those provisions, adopt such a rule. Specifically, as set forth
above, we do not believe that the pertinent provisions of the Act
allow the Commission to condition one legislative priority
(here, oil and gas development) on another (here, the protection
of public health and the environment).121

The Martinez case dealt with a rule proposed by the respondents that
would keep the COGCC from issuing any permits “unless the best availa-
ble science demonstrates, and an independent, third-party organization
confirms, that drilling can occur in a manner that does not cumulatively,
with other actions, impair Colorado’s atmosphere, water, wildlife, and
land resources, does not adversely impact human health, and does not con-
tribute to climate change.”'?> They gathered public comments, but the
COGCC refused to engage in a rule-making process for the proposed rule.
Though a split appellate court found in favor of the respondents, the Col-
orado Supreme Court said, among other things, that the COGCC was cor-
rect to decline.!?® The court said this is because the Colorado Oil and Gas
Conservation Act (the “Act”)—which created and guides the COGCC—
states, “the pertinent provisions do not allow it to condition all new oil and
gas development on a finding of no cumulative adverse impacts to public
health and the environment.”!?*

Although this decision came down before the passage of SB 19-181
and the new COGCC rules, the Martinez case highlights the difficulty fac-
ing meaningful prioritization of public health and the environment moving
forward when the state benefits from oil and gas production and the
COGCC is fundamentally responsible for regulating the industry, without
which the COGCC would be unneeded. Before turning to recent case law,
note that the Act declares:

121 Colorado Oil & Gas Conservation Comm’n v. Martinez, 2019 CO 3, 99 48-50,
433 P.3d 22.

122 [d. at 25.

123 Jd.

124 Jd.
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It is the intent and purpose of this article 60 to permit each oil
and gas pool in Colorado to produce up to its maximum effi-
cient rate of production, subject to the protection of public
health, safety, and welfare, the environment, and wildlife re-
sources and the prevention of waste as set forth in section 34-
60-106(2.5) and (3)(a), and subject further to the enforcement
and protection of the coequal and correlative rights of the own-
ers and producers of a common source of oil and gas, so that
each common owner and producer may obtain a just and equi-
table share of production from the common source. 2

The Act reiterates that the purpose remains production of oil and gas in
Colorado, subject to protecting public health and the environment.

Similarly, the Northern Front Range has been out of compliance for
National Ambient Air Quality Standards since 2007.'26 It was only in 2012
when setbacks were extended to 500 feet from residential homes and 1,000
feet from high occupancy buildings.!?” That year the Denver-Julesburg
Basin had a population close to 2 million people and also saw an increase
of active oil and gas wells by ninety-three percent from 2000.'2® It was
estimated that nineteen percent of the population at that time lived within
one mile of a well, and the greatest rates of growth were in the buffer areas
greater than or equal to 350 feet and less than 350 to 500 feet, where the
population more than doubled in that same time frame.'?°

A study conducted in 2016 looked at natural gas setbacks in Texas,
Pennsylvania, and Colorado and the health risk posed by air pollution. It
found that pathways of pollution included the release of volatile organic
compounds during drilling, leaks at connection points, heavy diesel equip-
ment used, chemical mixtures used to aid extraction, and the risk of blow-
outs and other explosions.!3® It concluded that more significant setback
distances (Colorado had not yet passed its 2,000-foot setback) would be a
prudent and encouraged mitigation step; however, distance alone was not

125 COoLO. REV. STAT. § 34-60-102(1)(b).

126 Erin E. McDuffie et al., Influence of Oil and Gas Emissions on Summertime Ozone
in the Colorado Northern Front Range, 121 J. GEOPHYSICAL RSCH.: ATMOSPHERES 8712,
8712 (2016), https://agupubs.onlinelibrary.wiley.com/doi/epdf/10.1002/2016JD025265.

127 McKenzie et al., supra note 13, at 11471-72.

128 Id. at 11475.

129 Id.

130 Marsha Haley et al., Adequacy of Current State Setbacks for Directional High-
Volume Hydraulic Fracturing in the Marcellus, Barnett, and Niobrara Shale Plays, 124
Env’T HEALTH PERSPECTIVES 1323, 1323, (2010),
https://ehp.niehs.nih.gov/doi/pdf/10.1289/ehp.1510547.



178 Colo. Env’t L. J. [Vol. 33:1

significant and more mitigations steps and technologies should be imple-
mented at every opportunity.'?!

Lastly, a federal court ruled in July of 2020 that northern Weld
County—an area with heavy emissions—should be included in the Den-
ver metro area for purposes of its air pollution measurement limits.'*? This
will likely increase pressure on the oil and gas industry there to operate
differently and may suggest that their current practices pose an even more
dire risk to public health than previously thought. At the close of 2019, the
Colorado Air Quality Control Commission passed new rules that included
a twice-a-year leak detection requirement at well facilities that emit over
two tons of volatile organic chemicals a year, a monthly/quarterly leak
detection requirement for sites within 1,000 feet of occupied buildings,
and a comprehensive annual emissions report requirement for all oil and
gas facilities.!>? Yet, this still has not ensured a lack of air pollution across
the Front Range and especially not for those closest to these facilities.

For more than fifteen years, Colorado has flunked federal air quality
health standards with ozone air pollution exceeding a decade-old federal
limit of seventy-five parts per billion, which was tightened to seventy parts
per billion under President Barack Obama.'** The World Health Organi-
zation recommends no more than fifty parts per billion to protect human
health.!3*> The U.S. Environmental Protection Agency in December 2020
reclassified Colorado as a “serious” violator of federal air quality laws,
forcing Colorado to take more serious steps to reduce air pollution.'3® State
air quality commissioners were “expected to approve tighter regulations
for the oil and gas industry, a source of the volatile organic chemicals that
contribute to the formation of ozone.”'3” Yet as of April 8, 2021,
WildEarth Guardians sued the EPA for failing to take “timely action” to

131 See id.

132 John Aguilar, Federal Ruling on Weld County Emissions Could Make Life Harder
for Oil and Gas Industry, DENVER PosT (July 10, 2020), https://www.den-
verpost.com/2020/07/10/air-pollution-denver-weld-epa/.

133 John Harris, Air Quality Board Sets New Oil, Gas Emission Rules, PATCH (Dec.
23, 2019), https://patch.com/colorado/colorado-springs/air-quality-board-sets-new-oil-
gas-emission-rules.

134 Aguilar, supra note 132.

135 Id.; WORLD HEALTH ORG., WHO AIR QUALITY GUIDELINES FOR PARTICULATE
MATTER, OZONE, NITROGEN DIOXIDE AND SULFUR DIOXIDE 11-12 (2005).

136 Bruce Finley, EPA Declares Colorado a “Serious” Violator of Federal Air Qual-
ity Standards, Forcing Stricter Efforts to Reduce Pollution, DENVER POST (Dec. 17, 2019),
https://www.denverpost.com/2019/12/16/colorado-air-quality-pollution-standards/.

137 Id.
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ensure the Denver area meets these federal standards, “effectively denying
clean air for the Denver Metro-North Front Range region.”!3%

In January 2021, Colorado released its “Greenhouse Gas Pollution
Reduction Roadmap.”!3® “The Roadmap represents the most action-ori-
ented, ambitious and substantive planning process that Colorado has ever
undertaken on climate leadership, pollution reduction and a clean energy
transition” and lays out ways to achieve the state’s climate goals that in-
clude reducing emissions in five key areas, one being oil and gas develop-
ment.!* The COGCC’s role will be limited due to the control of the state’s
air quality control commission, but its primary contributions are prohibit-
ing routine flaring and requiring that:

[A]ll new oil and gas development plans...provide detailed in-
formation regarding greenhouse gas emissions associated with
proposed oil and gas development as well as cumulative impact
plans detailing how these emissions will be avoided and mini-
mized. The COGCC will be responsible for determining if per-
mit applications avoid and minimize impacts to public health
and the environment.'#!

What remains to be seen is if the COGCC takes the necessary steps to
make these permitting decisions responsibly with its focus on the priority
of public health and the environment, not the continuation of oil and gas
development as it has been.

B. Increased Local Government Control

SB 19-181’s only limitations on local regulatory powers are that these
powers must be exercised in a “reasonable manner” and any regulations
imposed on the industry must be “necessary and reasonable” to protect
public health and the environment—Ilimitations that are undefined and
have yet to be tested in full by the courts.'*> However, two cases may offer
a glimpse into what the future will hold.

138 Complaint at 2, WildEarth Guardians v. Michael S. Regan, No. 1:21-cv-00994 (D.
Colo. Apr. 8, 2021).

139 COGHG ROADMAP, supra note 36.

1490 GHG Pollution Reduction Roadmap, COLO. ENERGY OFFICE, https://energyof-
fice.colorado.gov/climate-energy/ghg-pollution-reduction-roadmap (last visited Apr. 4,
2021); Climate Action Plan To Reduce Pollution, H.B. 19-1261, 71st Leg., Reg. Sess.
(Colo. 2019), https://leg.colorado.gov/bills/hb19-1261.

141 COGHG ROADMAP, supra note 36, at §1.

142 See infra § IV: A LEGAL ANALYSIS OF SB 19-181 anD THE COGCC’s
IMPLEMENTATION OF IT: SOME STRENGTHENED PROTECTIONS, YET SIGNIFICANT REMAINING
GAPS.
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In the sister cases of City of Longmont v. Colorado Oil & Gas Asso-
ciation and City of Fort Collins v. Colorado Oil & Gas Association, the
Colorado Supreme Court again found for the oil and gas industry, though
indirectly through the COGCC. Longmont had banned fracking and the
storage and disposal of its waste and Fort Collins had instituted a five-year
moratorium on fracking and storage.!*> The question presented was
whether these municipalities could take these actions or if state law
preempted these actions. The court, in looking at the Act and the COGCC
rules that guide the state’s control over fracking, was convinced that the
state’s interest in the responsible development of oil and gas resources in-
cludes a strong interest in the uniform regulation of fracking.'#*

The court said that when there is a mixed state and local concern,
state law will supersede a conflicting ordinance, even if the language is
not explicit.!*> As the state is interested in the “efficient and fair” devel-
opment of oil and gas, these bans implicated this interest in addition to the
fact that they would have increased the cost of production and reduced
royalties.!*® The court also raised an interesting, though not unforeseen
argument: “Longmont's fracking ban may create a ‘ripple effect” across
the state by encouraging other municipalities to enact their own fracking
bans, which could ultimately result in a de facto statewide ban.”!4

That same day, the court went on to state something else of note in
the Fort Collins case:

As we observed in Longmont, however, the availability of al-
ternatives to fracking does not lessen the state's above-de-
scribed interest in fracking. Nor do such alternatives alter the
fact, found by the district court, that “virtually all oil and gas
wells’ in Colorado are fracked. Thus, even though it may be
possible to produce oil and gas without fracking while the mor-
atorium is in effect, the moratorium interferes with the many
operators who have determined that fracking is necessary to en-
sure productive recovery.148

There is industry concern that granting more control to local govern-
ments will result in a patchwork scheme. Although this may increase dif-
ficulties for companies producing in more than one county, a slower rate
of development is likely welcome by local citizens who do not wish to

143 City of Longmont v. Colo. Oil & Gas Ass’n., 369 P.3d 573, 577 (Colo. 2016);
City of Fort Collins v. Colo. Oil & Gas Ass’n., 369 P.3d 586, 589 (Colo. 2016).

144 City of Fort Collins, 369 P.3d at 593.

145 City of Longmont, 369 P.3d at 581, 583-85.

146 Id. at 580-81.

147 Id. at 581; see also City of Fort Collins, 369 P.3d at 593.

148 City of Fort Collins, 369 P.3d at 593-94 (internal citation omitted).
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have oil and gas production nearby. In addition, a slower rate of develop-
ment is arguably an ideal embodiment of a manageable way to prioritize
and protect the public health and environment over maximum develop-
ment.

Consider a more recent and relevant example from 2020 in the case
of Our Health, Our Future, Our Longmont v. State.'*® The Boulder Dis-
trict Court states: “[c]onsidering the relative interests of the state and
Longmont in regulating fracking, considering the totality of the circum-
stances, and finding guidance in the supreme court’s reasoning in Long-
mont, this Court finds that fracking is a matter of mixed state and local
concern.”’>® Furthermore, the court points out, “[tjhe Commission, as
made obvious by the plain language of the Act, retains the singular author-
ity to regulate subsurface oil and gas activity.”!>! This suggests that de-
spite the broader authority now granted to local governments under SB 19-
181, courts may find it more prudent to stay aligned with previous juris-
prudence that exhibited deference toward allowing oil and gas develop-
ment. As a well-worded example:

[D]espite that SB 19-181 added a provision that local govern-
ments may regulate surface impacts of oil and gas operations
and specifically listed ‘land use’ among the matters a local gov-
ernment can regulate, the addition of ‘land use’ in SB 19-181
without more substantive changes to the statutory scheme, does
not alone demonstrate that SB 19-181 authorizes local govern-
ments to prohibit subsurface oil and gas development.15 2

This case came down at the end of 2020 and upholds the above find-
ings in Longmont and Fort Collins, even in light of SB 19-181, as the
courts seek to still abide by the previous state scheme to promote oil and
gas production. The holding in favor of development despite local regula-
tion is not inherently incorrect; it simply highlights the great difficulty that
lies in front of local governments to not only craft regulations that fit
within the bounds of their new authority, but to try and convince the state’s
judicial system to change course in how it views the regulation of the oil
and gas industry. Our Health, Our Future, Our Longmont underlines that
the COGCC remains the party with the ability to regulate subsurface ac-
tivities and curtail oil and gas development if desired, meaning the grant-
ing of local control over land use will likely end up more as a token than
a tool. In particular, this will be the case if the courts find that certain

149 Our Health v. State, No. 20CV30033, 2020 WL 10456883 (Colo. Dist. Ct. Nov.
1, 2020).

150 [d. at *7.

151 [d. at *8.

152 [d. at *9.
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limitations fall outside of the “necessary and reasonable” language that
caveats the grant of increased local authority over oil and gas develop-
ment. Questions remain to be answered about whether increased setbacks
are reasonable due to noise and pollution concerns and whether location
limitations are necessary for public health and environmental concerns. If
the courts continue to find that surface regulation leads to the prohibition
of subsurface oil and gas development,'>* local governments may be
forced to get creative in ways to make development uneconomic.

C. Changes to Forced Pooling and Drilling Requirements

The history surrounding subsurface minerals and the extractive activ-
ities associated with them are long and convoluted. The regulations of
these activities are certainly deferential to development and industry, with
the concept of mineral estate dominance coming from both English com-
mon law and Mexican law. !>

In the case of Gerrity Oil & Gas Corp. v. Magness, a suit for trespass
and negligence was brought against an operator for his use of the surface.
The Supreme Court of Colorado said:

Because the scope of a mineral rights holder’s implied easement
is defined in terms of reasonableness and necessity, the reason-
ableness of the holder's conduct is not only relevant, but is es-
sential to any resolution of a trespass claim. Until it is found
that the lessee's conduct was not reasonable and necessary for
the exploration or extraction of the minerals, a cause of action
for trespass must fail.!>

It likewise held that even violating COGCC rules could be valid, but
not conclusive, evidence that the contract with the surface owner was
breached.!>®

In the ongoing case of Wildgrass Oil & Gas Committee v. Colorado,
a homeowner’s advocacy group is challenging Colorado’s forced pooling
statute.'>” The crux of the case is that the COGCC granted a forced pooling
application after the Wildgrass Oil and Gas Committee repeatedly raised
concerns about health, safety, and the environment, and despite the

153 Id. at *8.

154 Joseph B. Lipscomb & J. R. Kimball, The Effects of Mineral Interests on Land
Appraisals in Shale Gas Regions, 80 APPRAISAL J. 318, 320 (2012).

155 Gerrity Oil & Gas Corp. v. Magness, 946 P.2d 913, 927-28 (Colo. 1997).

156 Id. at 931.

157 Wildgrass Oil & Gas Comm. v. Colorado, 447 F. Supp. 3d 1051, 1057 (D. Colo.
2020), aff’d, 843 F. App’x 120 (10th Cir. 2021).
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Operator lacking the required thirteen percent (all that was required at the
time) of leases of the relevant mineral interests for the area.!>® The case
has been heard at both the state and federal level and is currently on appeal
to the Tenth Circuit, where the plaintiffs are claiming constitutionality is-
sues with the forced pooling practice.'*” In the original complaint, SB 19-
181 was cited repeatedly.'®°

The COGCC’s Rule 511 allows for local public hearings to “gather
feedback from a local community,” but the Commission has the discretion
to decline.'®! “The Commission intends for its proceedings, including
hearing processes, to be transparent, publicly accessible, broadly noticed,
and to provide an opportunity for any person who may be impacted to
participate.”!%2 Whether this tool will be used has yet to be seen. It seems
a public hearing may only go so far if, even after SB 19-181, the COGCC
remains focused on regulating continued oil and gas development and not
the individuals who come forward with concerns about their health in ad-
dition to the reality of operation being loud and unpleasant for many living
nearby.!®3

In line with the modification of pooling interests, another considera-
tion is environmental and distributive justice, which is tied to anti-devel-
opment advocates. The COGCC should have considered who owns the
mineral rights and who is facing the impacts of oil and gas development.
This ultimately connects the first section of prioritizing the public health
to the more functional changes made to forced pooling.

Colorado, as a split estate system, allows mineral owners a right of
access to the surface property to extract their subsurface property. A split
estate means the surface rights to a piece of land and the subsurface rights
(such as the rights to develop minerals) are owned by different parties, and
it is often the case that the mineral rights take precedence over other
rights.!®* Those who reside on split estates (renters for example) may feel
they have less decision-making power, thus causing them to be disenfran-
chised about surface activities near their homes that extract oil and gas
beneath the homes. They may also bear more risks than benefits from the

158 Id. at 1059.

159 Diana S. Prulhiere & David R. Little, Colorado, 6 OIL & GAS, NAT. REsS. &
ENERGY J. 109, 115 (2020).

160 Complaint for Jud. Rev. Pursuant to § 24-4-106, C.R.S. & Request for Stay &
Designation of Rec., Wildgrass Oil & Gas Comm., 447 F. Supp. 3d 1051 (D. Colo. 2020).

161 2 CoLo. CODE REGS. § 404-1-511(a).

162 Id. § 404-1 app. B, 179.

163 Markus, supra note 44.

164 Leasing and Development of Split Estate, U.S. DEP’T OF INTERIOR: BUREAU OF
LAND MGMT., https://www.blm.gov/programs/energy-and-minerals/oil-and-gas/leas-
ing/split-estate (last visited Mar. 13, 2021).
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extraction, as their rights are often secondary to that of the mineral rights

owner. 103

A matter of constant litigation, the root question is often how much
the surface is allowed to be used for development. One of two perspectives
is the accommodation doctrine, which is adopted in Colorado:

The doctrine provides some relief to the surface owner inas-
much as the mineral lessee must respect, as far as is practical,
the surface owner's uses and not lay waste to the property. Ex-
amples include specified distances from drill sites to buildings,
restrictions on use of water from the property, and location and
depth of pipelines. The burden of proof in using the accommo-
dation doctrine is on the surface owner. There must be an exist-
ing use or planned use of the surface. 66

This means that a surface owner with no definitive plans for their
surface use could find any hoped-for use gone or unable to be realized, let
alone implemented, until the extraction of all that lies below is complete.
To put that in perspective, “[i]n the [Denver-Julesburg Basin], [Piceance
Basin], and [San Juan Basin], 57%, 36%, and 51%, respectively, of O&G
wells drilled between 2000 and 2012 were located on a split estate where
the surface land owner did not own the O&G beneath the surface.”'®” Until
January 2021, most of them were likely unable to bring a cause of action
in front of the COGCC. This may continue to be the case.

IV. LOOKING AHEAD AT THE OUTCOME OF SB 19-181
AND THE COGCC RULES IMPLEMENTING IT

The COGCC’s new rules brought about several positives, with the
2,000-foot setback, a ban on routine venting and flaring of natural gas, and
some protections for the environment and wildlife. Additionally, SB 19-
181 does shift the balance of considerations moving forward to the “regu-
lation” of oil and gas in a manner that prioritizes public health and the
environment, rather than just “fostering” the industry.!®® Likewise, the
wellbore integrity rules are heralded as the strongest in the county and are

16s McKenzie et al., supra note 13, at 11472; Surface Rights Don’t Necessarily Mean
You Own the Minerals in Energy Rich Areas, MINERALWISE, https://mineralwise.com/sur-
face-rights-vs-mineral-rights-in-oil-gas-leasing (last visited Apr. 11, 2021).

166 Lipscomb & Kimball, supra note 154, at 321 (internal citation omitted).

167 McKenzie et al., supra note 13, at 11477.

168 Ratliff, supra note 47, at 16.
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meant to protect groundwater from contamination by requiring annual
testing. !¢

But SB 19-181 and the COGCC’s implementation of it are far from
perfect, for exceptions and failed opportunities still plague the new era.
Executive Director of Colorado Rising, Joe Salazar, said, “I think the oil
and gas industry was able to place some loopholes in some of these rules
[and] [w]hat it’s going to end up being is us fighting it out in front of the
COGCC as well as in court to have some of these things interpreted ac-
cording to Senate Bill 181.”!7° Colorado and the COGCC seem to have
adopted an ingratiating bill and offered a few carrots, but still failed to
incentivize change, prohibit a continued massive scale of oil and gas pro-
duction, and urgently protect the public health and environment.

A. State-Level Changes, Implemented by SB 19-181

One simple change could have occurred in the state legislature that
would have had dramatic potential. In the Act, Section 34-60-102 could
have been rewritten to say: “It is the intent and purpose of this article to
permit each oil and gas pool in Colorado to produce up-te-its-maximum [at
an] efficient rate of production, subject to the prevention of waste, con-
sistent with the protection of public health, safety, and welfare, including
protection of the environment and wildlife resources. . . .” Had this been
done, there could have been more avenues pursued that would legitimately
and concretely protect the public’s health and the environment. For exam-
ple, it might force development to slow down and reevaluate its priorities
or goals moving forward.

By removing the idea that an oil or gas pool should produce at a max-
imum rate, the state legislature could have allowed the COGCC to shift its
focus to regulating and producing in a manner that is responsive to the
needs of Colorado residents rather than at an optimal extraction rate that
drains oil as quickly as possible. Other changes that could have been made
include mandating participation in alternative location analyses rather than
making it optional, mandatory engagement in cumulative impact and en-
vironmental studies, and longer periods of notice before development ac-
tivities are set to begin. Doing so would have set a tone that the oil and gas

169 Tripp Baltz, Colorado Adopts Strict Fracking Rules to Protect Drinking Water,
BLOOMBERG LAw (June 11, 2020), https://www.bloomberglaw.com/bloomber-
glawnews/environment-and-energy/X7L.89058000000?bna_news_filter=environment-
and-energy#jcite.

170 Judith Kohler, A Pandemic and New Commission Later, Colorado Oil and Gas
Officials OK Sweeping Changes to Regulations, DENVER POST (Nov. 24, 2020),
https://www.denverpost.com/2020/11/24/colorado-regulators-ok-new-oil-gas-rules/.
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industry is indeed prioritizing the public health and environment and mak-
ing informed decisions, not barreling ahead as if the climate is not in crisis.
Yet those steps were overlooked or negated to ensure that the oil and gas
industry remained relatively stable and the backlash manageable.!”!

Similarly, had the Colorado legislature taken a stronger stance on en-
vironmental protection by completely altering the mission of its regulating
body, the disruption of the industry could have been more significant.
While some legislators may have found that SB 19-181 was a decent bal-
ance, the science strongly suggests less drilling would be an overall posi-
tive. However, given that the oil and gas contribution to the state’s GPD
hovers around three percent, or nearly 13.5 billion dollars,!”? its influence
may seem less powerful when considering that Colorado’s GDP is up-
wards of 350 billion dollars.!”3 Moreover, part of the oil and gas industry’s
impact comes from property taxes, a burden that could be taken on by an-
other party. In light of this, it should be asked if the Colorado legislature
did the best with what they had when they passed SB 19-181, or if there
were ways to reframe the focus of the COGCC to better address the nature
of oil and gas’s future.

The state of Colorado clearly has concerns about the environmental
and health impacts of oil and gas, as demonstrated by the passage of SB
19-181 and the release of the GHG Roadmap in 2021. What has yet to be
seen is if this bill will be able to meaningfully affect the change the legis-
lature suggests it wants to address, or if it will fall short of producing at its
maximum.

B. Regulator Changes, Implemented by the COGCC

The COGCC is placed in a difficult position of needing to regulate
an industry that actively impacts the public health and environment. It is
doing so but could certainly do better. One concrete example, which does
not require writing out the “at a maximum efficient rate of production” in
the mission statement for the COGCC, would be to acknowledge the likely
waning impact of oil and gas in the state and take active steps to prepare

171 See generally COGHG ROADMAP, supra note 36.

172 Abbey Pizel, 4 Delicate Balance: Oil and Gas in Colorado’s Economy, COLO.
FiscAL INST. (Mar. 24, 2019), https://www.coloradofiscal.org/2019/03/delicate-balance-
oil-gas-colorado-economy/; Aldo Svaldi, Drilling, Dollars & Debt: Colorado’s Oil and
Gas Industry is Leveraged to the Hilt. What does that mean for the Future?, DENVER POST
(Nov. 10, 2019), https://www.denverpost.com/2019/11/10/colorado-oil-gas-industry-drill-
ing-debt-cash-flow/.

173 Real Gross Domestic Product (GDP) of the Federal State of Colorado from 2000
to 2019, STATISTICA, https://www.statista.com/statistics/187838/gdp-of-the-us-federal-
state-of-colorado-since-1997/ (last visited Sept. 12, 2021).
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for that. This action would ensure that no Operator, employee, county, or
other actor is caught off guard or left without proper support. Looking at
oil and gas well depletion and the number of new wells that would need to
be added each month to keep production stable,'’* the industry seems to
require an increase in production that does not appear likely to occur, let
alone in a society that is becoming more aware of the climate impacts of
oil and gas and seeking recourse for those harms.!”>

Colorado oil and gas drilling permits

Data updated on Jul 22, 2020

The chart shows the number of pending and approved oil and gas well permits, according to the Colorado Oil and G
rvation Commission. The data will be updated weekly.

Permits Change* o _
Pending 4,635 -38
Approved 3,753 -123

*Change from previous week

Number of permits

W Pending permits Il Approved permits

Figure 2: Number of pending and approved oil and gas
well permits according to the COGCC, July 22, 2020.176

Even before the unprecedented year of 2020 and its global pandemic,
the number of drilling permits was falling, as shown by the figure above.
More importantly, given the new mission of the COGCC to prioritize pub-
lic health and the environment, actively encouraging an increase in the
number of permits being issued and wells being completed seems counter
to that same mission, unless production and operation are to remain as un-
changed as possible. But as seen in Martinez, the COGCC cannot condi-
tion one legislative priority (oil and gas development) on another (the pro-
tection of public health and the environment).!”’

174 BRIAN LEWANDOWSKI & RICHARD WOBBEKIND, COLORADO OIL AND GAS
INDUSTRY: UPDATED ECONOMIC ASSESSMENT OF COLORADO OIL AND GAS PRICES 12
(2015).

175 Amended Complaint & Jury Demand at 1-2, Cnty. Comm’r of Boulder Cnty. v.
Suncor Energy (U.S.A.) Inc., 965 F.3d 792 (10th Cir. 2020) (No. 19-1330), vacated, 210
L. Ed. 2d 830 (May 24, 2021).

176 Lounsberry, supra note 92.

177 Ratliff, supra note 47, at 15.
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At the state level, the COGCC should institute more stipulations and
measures to force companies and operators to take the new priorities seri-
ously, rather than resorting to fines to slap them on the wrist when they
fail to do so. Erin Martinez, Mark Martinez’s wife and [rwin’s sister, spoke
to the COGCC at one point after the accident and said, “[n]othing has got-
ten easier and if anything time has only intensified our pain. . . . It is diffi-
cult to wrap your mind around the fact that a fine is the only recourse when
such devastation and tragedy was the result.”!”®

Fundamentally, fines may not be the most effective means of actively
seeking to protect public health and the environment. There is a significant
consolidation of oil and gas companies. The fine levied in light of the Fire-
stone accident was on Kerr McGee, a subsidiary of Anadarko Petroleum
at the time of the accident. However, Anadarko was bought out by Occi-
dental Petroleum Corp in 2019.!7° Noble Energy, a large player in the
Denver-Julesburg Basin with roughly 120 wells in Weld County,'3° was
recently purchased by Chevron for five billion dollars.!'®! Both of the com-
panies have a history of paying heavy fines for violating environmental
regulations.!®? So while fines are one tool, they often do not deter to a
desirable extent. This is due to the make-up of these large corporations,
the lack of personal culpability, and the tendency for cases not to proceed
to completion through the judicial system. %3

Lastly, the COGCC must not skirt its duties to the people that make
up the oil and gas industry and should consider protections for those whose
livelihoods depend on an industry that is facing decline. Although not
mandated by the Act, it is arguable that the people who work the oil and
gas wells in Colorado are the Commission’s responsibility too, and it
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should work to see that they do not become disenfranchised as an exter-
nality if or when the industry seems unlikely to make a comeback to its
peak. Colorado has an Office of Just Transition that handles the displace-
ment of former coal workers.!84 The office was tasked with a “moral com-
mitment,” and the COGCC should take upon itself the responsibility for
those engaged in working in oil and gas and promote a cognizant and self-
aware plan for the decades moving forward.!®> Within the realm of prior-
itizing public health and the environment, though not a direct focus of SB
19-181, the people who have worked in this industry, who have given their
health and life to it, should have been a consideration in the implementing
rules to ensure their well-being was protected. The COGCC and the state
need to move forward and be responsible stewards for the people who
make up this industry, not just the companies that add change to the state’s
pockets.

CONCLUSION

Colorado is leading the way with oil and gas regulation, but it should
not stop where it did. Senate Bill 19-181 was a great start to more severely
regulating oil and gas and leaning into a future without fossil fuels, but
more must be done. The state legislature needs to further provide avenues
for the COGCC to ensure that accidents, disasters, and severe pollution
stop occurring, while also limiting the negative impacts that oil and gas
development have locally on the public health and environment in the
short term.

The environment is not going to improve on its own. Tangible prior-
ities need to be enforced and strong steps need to be taken by the relevant
parties—such as the oil and gas industry—and they must be held account-
able for their role in the climate crisis. For the sake of not only future gen-
erations and those affected by disasters, but those living next door to these
operations today, public health and the environment need to be a front and
center priority of legislators, regulators, and operators moving forward as
the transition away from oil and gas takes hold.
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