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Courts have recognized two primary, oft-conflicting inferests in teacher
speech cases: (1) a societal intevest in exposing students to a robust exchange of
ides, usually promoted by protecung teachers” academic freedom, and (2) a broad
end wnspecified, bat not unconstrained, stare interest m value incuication, uswally
promoted by limiting teachers’ academic freedom. In this Article, Professor
Welner expleres the legal landscape for teachers who use controversial insrruc-
tionat methods or materials in the classvoom. He demonstrates that the current
constitutional framework courts most aften apply to these cases Umits cowrts’
analyses to relatively meaningless inguiries based on anc or more of three
superficial considevations: (1) The courts should not interfere with democratic
decisions made by locally elected school boards; (2} teacher speech is protected
amly of it addresses a madter of public concern; and (3} because it is part of the
eurniculiom, teacher classroom specch is subject 1o district regulaon and given
licle. if any, prowciion. Following this examination of legal approaches, Welner
explores the talues and assumptions underbying these court decisions in light of
preseng-day vealities in American schools, as exemplified by three representative
and widespread school reform palicies.  He concludes by offering a rubric for
expanding the current legal framework to better account for the special roles
played by American schools and teachers.
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INTRODUCTION

Two New Mexico teachers are fired after being told not to teach about
Robert F. Kennedy, the U.S. Constitution, or the concept of justice.! An
acclaimed English teacher in Missouri is fired for refusing to instruct her high-
school students to refrain from using “indecent” language in their writing
assignments.” In South Dakora, a teacher is asked to teach sex education and is

1. David Hill, Siszers in Arms, TCHR. MAG., Aug./Sept. 1997, at 28, 32. The school dis-
trict had accused the two teachers of bringing these and other ropics into their curriculum as part
of a strategy 1o stir the anger of Chicano students toward their Anglo and Spanish neighbors. I1d.
at 31. The specific restrictions set forth in the text concerned a seventh-grade class called “Skills
for Living,” designed to address issues such as drugs, violence, and playing a positive societal role.
i4.

Nadine and Patsy Cordova, sisters who had taught in che Vaughn, New Mexico school dis-
trict for twelve and seventeen years, respectively, had both earned strong evaluations from their
supervisot. Jd. Bur the perceived political message underlying their teaching incurred the wrath
of a schoal board member, who told them that, if they wanted to teach Chicano history, they
should use books written from “an Anglo point of view.” Id. The teachers accused this hoard
member of working behind the scenes with his board colleagues and the superintendent to orches-
trate their removal. 1d. at 32. Following their firing for “insubordination” in the summer of 1997,
the two sisters filed a lawsuit in federal court, asserting a violation of their First Amendment
rights. Id. ar 34. In November 1998, they won a $520,000 serclement from the district. See
Kathleen Kennedy Manzo, Fired Teachers Ger $520,000, EDUC. WEEK, Nov. 25, 1998, at 4.

2. See Lacks v. Ferguson Reorganized Sch. Dist., 147 F.3d 718, 719-20 (8th Cir. 1998).
The teacher had made 2 conscious pedagogical decision to resist correcting the indecent language
because she felt that her inner-city students were easily discouraged. See Karen Diegmueller,
Expletives Deleted, TCHR, MAG., Sept, 1995, at 24, 27. If she substantially criticized their initial
efforts at writing, she reasoned, she would get no further efforts. Id.

The appellate panel teversed the lower court’s grant of summary judgment in favor of the
teacher. The panel held that the teacher’s termination was reasonably related to a legitimate
pedagogical concern. Lacks, 147 F.3d at 724,
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fired for responding in too much detail to a question about homesexuality.” A
Florida teacher sues her district, challenging a ban on classroom use of
President Clinton’s grand jury testimony or Kenneth Starr’s report.*  Across
America, teachers are second-guessed and denounced when their choices of
readiag materials are perceived to cross acceptable boundaries conceming
issues such as race, sexual orientation, religion, language, and polirics.’

Yet educational experts strongly support the instructional inclusion of
controversial issues to foster the development of skills needed for effective
participation as a citizen in a democracy,” as well as the development of

3. See Collins v. Faith Sch: Dist., 574 N.W.2d 889 (S.D. 1998). South Dakota’s Supreme
Court ordered the reinstatement of a teacher who had been fired for “incompetency.” Id. at 890.
The teacher had been assigned to serve as a resource teacher for a sex education unit given to a
group of boys in fourth, fifth, and sixth grade. Id. at 891, When one of the boys asked how two
men could have sex {which he had heard of cutside the class), the teacher responded that society
disapproved of such conduct, and he then described oral and anal sexval intercourse in explicit
language. id. The reacher later agreed that his detailed response was inappropriate, but the court
nonetheless held that this single incident could not jusrify a finding of incompetence. 1d. at 894.

More recently, a high-schoal teacher in California, who was disciplined for discussing anti-
homosexual and racial discrimination in his honors English class, filed a federal suit challenging,
as a denial of his free speech rights, his district’s policy on discussing controversial issues in the
classtoom. See Karen L. Ambercrombie, Class Discussions Prompt Suit, EDUC. WEEK, Mar. 3, 1999,
at 4. The plaintiff, Carl Debro, split his claims between federal and state courts, eventually set-
tling both. Id. The defendant, San Leandro School Districe, removed the disciplinary notation
from Debro’s personnel file in 2001 (as a partial settlement of the federal case) and then agreed
in August of 2007 to a monetary seeclement of $1,155000. 14, The damage settlement followed
an announced jury award of $500,000 in emotional distress damages plus a jury finding of a legal
basis for punitive damages (the settlement was seached before the punitive damages phase of the
trial had yet begun). See Press Release, Haddad & Sherwin, San Leandro Teacher Settles
Landmark Civil Rights Case for over $1,000,000, After Judge Holds Gag Order Unconstitutional,
and Jury Awards $500,000 in Emotional Distress Damages and Finds Punitive Damages Liability
(Aug. 28, 2002) (on file with author); see also Elizabeth Schainbaum, Teacher Suing for Right to
Speak out, DAILY REV., July 29, 2002, at B1 (describing the dispute).

4. Kathleen Kennedy Mano, Teacher Sues over Starr Report, EDUC. WEEK, Dec. 16, 1998,
at 4. The reacher, Linda Manning, wished to use the marerial in her college-level American gov-
emnment class. Id. However, the district had sent a memorandum to teachers informing them
thar district policy forbad the use of the testimony andjor report—citing theit explicit nature. Id.
Ms. Manning unsuccessfully appealed to her school principal then grudgingly complied with the
policy. Id. But she also brought a lawsuit in federal court, arguing academic freedom and seeking
an injunction. Id. This action was settled in December 1999, with the district agreeing to set up
a review committee to consider fiuture proposed custicular limitations in a timely marmer. See
Eass Lake Teacher Wins Serdement in Starr Report Suit, BRECHNER REP., Feb. 2000, at 3, available at
htp:/ fwww. jou.ufl.edu/brechner/reports/2000/rpe0002 hem (last visited Feb. 18, 2003).

5. See HERBERT N. FOERSTEL, BANNED.IN THE U.S.A.: A REFERENCE GUIDE TO BOOK
CENSORSHIP IN SCHOOLS AND PURBLIC LIBRARIES 190 (1994).

6. See AMY GUTMANN, DEMOCRATIC EDUCATION 41-47 (1587); Fred M. Newmann,
Reflective Civic Pariicipation, 53 SOC. EDUC. 357 (1989); see genevally ALEXANDER MEIKLEJIOHN,
FREE SPEECH AND ITS RELATION TO SELF-GOVERNMENT (1948).
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interpersonal and critical thinking skills.” In the case of the fired teacher in
Missouri, the National Council of Teachers of English declared that the
teaching methods at issue were representative of the type of pedagogy thar is
most helpful in encouraging students to write, and the organization backed her
legal action against the school district.” Advocates for “character education™

7. Angela M. Harwood & Carole L. Hahn, Controversial Issues in the Classroom, ERIC
Dic. ED327453 (1990), available at http:ffwww.ericfacility.netfericdigestsfed327453.uml.  See
gamraf[)' ELLEN HENSON BRINKLEY, CAUGHT OFF GUARD: TEACHERS RETHINKING CENSORSHIP
AND CONTROVERSY {1959} {presenting an overview of the issues confronting teachers using con-
troversial pedagogy ).

8. Diegmueller, supra note 2, at 28, The National Council of Teachers of English also
sent a lerter of support on behalf of the two New Mexico teachers. Hill, supra note 1, av 33.

One illustrative set of instructional guidelines was issued by the widely respected Center on
Organizazion and Restructuring of Schools (CORS). For an explanation of the guidelines, see
FRED M. NEWMANN ET AL., A GUIDE TO AUTHENTIC [NSTRUCTION AND ASSESSMENT: VISION,
STANDARDS AND SCORING (1995).  Following their nationwide study of rwenty-four
restructuting schools: CORS issued a guide for “authentic instruction.” The aurhors define
“authenticity” as “the extent o which a lesson, assessment task, or sample of student performance
tepresents construction of knowledge through the use of disciplined inquiry that has some value or
meaning beyond success in school” Id. at 4. Such instruction, the CORS authors contend, is
grounded in higher-order thinking, depth of knowledge, substantive conversing, and connections
to the world beyond the classroom. 1d. at 28-43. Similar ideas are advecated by traditional
educatars, see MORTIMER ). ADLER, THE PAIDEIA PROPOSAL: AN EDUCATIONAL MANIFESTO
{1982}, and progressive educators, see HUGH MEHAN ET AL., CONSTRUCTING SCHOOL SUCCESS:
THE CONSEQUENCES OF UNTRACKING Lo - ACHIEVING STUDENTS 3-10 {1996).

9. America is also in the midst of a renewed call for the teaching of morals in the class-
room. For instance, President George W. Bush's education plan increases funding for character
education. See No Child Left Belund Act of 2001, Pub. L. No. 107-110, L15 Stat, 1425 {2002)
{to be codified at 20 U.S.C. §8 6301-7941}; see also Scott Baldauf, Reading, Writing, and Right and
Wrong, CHRISTIAN SCL. MONITOR, Aug. 27, 1996, at | (citing a 1994 Gallup poll wherein 49
percent of parents agreed that values should be taught in public schools, with this supporr growing
stronger—to 90 percent—when parents were told what would be raught, such as industry, compas-
sion, and civility). Similarly, in a Gallup poll taken August 24-26, 1999, 48 percent of Americans
agreed that character education should be required of high-school students, and another 42
percent answered that character education should be offered as an elective. Only 7 percent
felt that it should not be offered. This marterial was retrieved August 30, 2001 from huep:/
worw.gallup.comfpollfindicatarsfindeducationZ.asp.  See also GUTMANN, supra note 6, at 53-54;
Toan F. Goodmarn, Tak of the Good Is Good Talk, EDUC. WEEK, Sept. 24, 1997, at 32. Many
school districts, as well the two major teachers’ unions and other groups, have endorsed the
concept of chatacter education. See Baldauf, supra. Some of these advocates of values education
present a traditional, indoctrination pewpective. See, e.g., WILLIAM KILPATRICK, WHY JOHNNY
CANT TELL RIGHT FROM WRONG 13-19 {1992). In distticts thar have adopted this approach,
teachets risk punitive action when they stray beyond the approved curricular boundaries. Cther
advocates of values education invite teachers to exercise more discretion and to engage in innova-
tive practices. See NEL NODDINGS, THE CHALLENGE TO CARE IN SCHOOLS: AN AFFIRMATIVE
AFPPROACH TO EDUCATION 173-80 (1992); see also Baldauf, supra.

Character education raises concerns at both political poles. Some civil libertarians worry that
teachers will smuggle their religious views into class, while some conservatives worry that teachers
will try to separate the teaching of values from their religious roots. See PECPLE FOR THE
AMERICAN WAY, A RIGHT WING AND A PRAYER: THE RELIGIOUS RIGHT AND YOUR PUBLIC
SCHOOLS passim (19971, CHILD ABUSE IN THE CLASSROCM passim (Phyllis Schiafly ed., 1984},
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and “critical pedagogy™ similarly promote curricula and teaching methods
likely to lead teachers into controversies. Responding to these advocates,
the nation’s educational reform agenda includes prominent policies that
promote innovation and that depend, in part, upon devolving authority to
schools, teachers, and community members.

But what happens to teachers who heed this advice or otherwise bring
controversy into the classtoom? This Article explores the safeguards offered,
presently as well as historically, by the U.S. Constitution to teachers who
use controversial pedagogy. Part | of this Article sets forth the context for
this exploration by examining the role that Americans have traditionally
asked public schools and teachers to play. When courts restrict or expand
constitutional protections for teacher classroom speech, they effectively

Either way, someone’s ox is gored. However, as discussed later in this Article, value-neutrality is
realistically impossible and theoretically inconsistent—because it excludes illiberal conceprions
of the good that necessitare value indoctrination. See generally Alfie Kohn, How Not to Teach
Values: A Critical Laok at Charscter Education, PHi DELTA KAPPAN, Feb. 1997, at 429 (dencuncing
character education programs grounded in rewards systems that teach children thar they will get
what they want by behaving in certain ways).

10, Perhaps the strongest advocates for the introduction of controversy into the classroom
are the so-called crirical pedagogues. See generally PETER MCLAREN, LIFE IN SCHOOLS: AN
INTRODUCTION TO CRITICAL PECAGOGY IN THE FOUNDATIONS OF EDUCATION (2d ed. 1994);
IRA SHOR, EMPOWERING EDUCATION: CRITICAL TEACHING FOR SOCIAL CHANGE (1992); JOAN
WINK, CRITICAL PEDAGOGY: NOTES FROM THE REAL WORLD (2d ed. 2000). These educators
and scholats argue that students should be taught critical chinking skills for use in deconstructing
dominant sccietal norms concerning issues such as race, class, and sexual orientation.. See, e.g..
Shor, supra, ar 13-15. Public schools, they contend, should be used transformatively to create a
more just society. See, e.g., id. at 15~17.

Thirty years ago, anather group of reformers pushed for “open classrooms.” Like the present-
day advacates of authentic instruction and critical pedagogy, open classroom proponents sought o
develop students’ critical faculties and theit desire for future inquiry. Designed primarily for the
elementary grades, open classtooms eschew whole-class learning in favor of mote individualized,
informal, constructivist {student-driven) instruction. The reform was strongly influenced by Jean
Piaget’s ideas concerning developmental stages, with younger students focusing heavily on experi-
ential learing. Open classroom reforms are described in ROLAND S. BARTH, OPEN EDUCATION
AND THE AMERICAN SCHOOL (1972); HERBERT KOHL, THE OPEN CLASSROOM: A PRACTICAL
GUIDE TO A NEW WAY OF TEACRING (1969); CHARLES E, SILBERMAN, CRISIS IN THE
CLASSROOM (1970); Lydia A. H. Smith, “Open Education” Revisited: Promise and Problems in
American Educational Reform (1967-1976), 99 TCHRS. C. REC. 371 (1997). Like today's critical
pedagogues, these open classroom reformers challenged tradicional instruction, and teachers
implementing open classrooms sometimes found that their controversial pedagogy received insuf-
ficient protection from the courts. See, e.g., Ahern v. Bd. of Educ., 456 F.2d 399, 403-04 (8th
Cir. 1971). A concemporanecus law review note explained:

[Clpen-classroom educators require 2 measure of academic freedom mote or less equal to

that of 2 college professor. Given the goals of open education, it is clear that a teacher

must be prepared and permitted 10 pursue student inquiry almost anywhere within the
bounds of relevancy. To censor such inquiry merely because it creads into controversial
areas would be anathema to the principles of open education.
I{*Jose,)Acadenﬁ-c Freedom in the Public Schools: The Right to Teach, 48 N.Y.U. L. REv. 1176, 1182
1973).



964 50 UCLA Law REVIEW 959 (2003)

weigh in on a longstanding debate about whether American schools should
encourage an open exploration of ideas or should instead inculcate values.”
Accordingly, Part | offers a brief treatment of this broader philosophical
debate, then surveys and analyzes the legal protections and constraints” on
controversial teacher speech.” [ discuss courts’ past recognition of two primary,
oft-conflicting interests in teacher speech cases: (1) a societal interest
in exposing students to a robust exchange of ideas, usually promoted by
protecting teachers’ academic freedom, and (2) a broad and unspecified, but
not unconstrained, state interest in value inculcation, usually promoted by
limiring reachers’ academic freedom. 1 then demonstrate in Part II that this
historical focus on the substance of teacher speech disputes has degenerated
into treatment of these cases as common labor disputes or as generic quar-
rels over decisionmaking power.” The current constitutional framework
that courts most often apply to these cases limits courts’ analyses to rela-
tively meaningless inquiries based on one or more of three superficial
considerations: {1} The courts should not interfere with democratic decisions
made by locally elected school boards; {2) teacher speech is protected only

11, Support of value inculcation, as discussed infra at Part 1L A, also effectively stands as
support for giving school officials, particulatly school board members, the authority to exercise
their discretion in determining which values te inculcate.

12.  In additon to legal constraints, ceachers also face political constraints and economic
and social forces that push them toward conformity with traditional education practices. All of
these forces combine to determine the context for teachers' decisions about controversial peda-
gopy. In focusing herein on legal issues, the author in no way intends to minimize the importance
of these other factors.

13.  The word “speech” is used in its broad, First Amendment sense~—meaning expressive
speech o conduct. Included are such pedagogical activities as selection of cumicula and reaching
methods. See, e.g., Cockrel v. Shelby County Sch. Dist., 270 F.3d 1036, 1050, 1055 (6th Cir.
2001} (holding thar the choice of a guest speaker on a given topic was indeed protected speech).
But sce Fowler v. Bd. of Bduc,, 819 F2d 6537, 662 (6th Cis. 1987} (holding thar s reacher's
decision to show a particular movie to her students—a movie she had not previewed and had
selected on the basis of siudent preference—was *conduct” and “clearly . . . not ‘speech’ in the
traditional sense of the expression of ideas through use of che spoken or written word™). As
demonstrated by the cases discussed in this Article, however, the vast majority of courns disagree
with the Fowler court’s narrow interpretation of speech. See, e.g., Krizek v. Bd. of Educ., 7TI3 F.
Supp. 1131, 1130-33, 1144 (N.D. Ill. 1989) {ruling in favor of the school districe, bue only after
balancing the school’s right to control the curriculum with the rights of expression of the plaintiff
teacher, who had shown her class of third-year high-school students che film Abowur Last Night, an
R-rated film with “a great deal of vulgarity and sexually explicit scenes™); Bd. of Educ. v. Wilder,
960 P.2d 695, 701-02 {Colo. 1998} (finding that the district had a legitimate pedagogical interest
that ourweighed the teacher's First Amendment rights, and therefore upholding the district’s
firing of a teacher who had shown an R-rated film replete with nudity, sex, and violence).

14.  Contemporary decisions have also quite appropriately stressed the state’s interest and
responsibility in determining curriculum, Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 271
(1988), However, as discussed in Pact 111 of this Article, recognition of this state role should be
only the first step in a complete inquiry, and yet courts” treatment of this issue has been danger-
ously superficial.

Locking up the Marketplace 965

if ic addresses a matter of public concemn; and (3) because it is part of the
curriculum, teacher classroom speech is subject to district regulation and
given little, if any, protection.

In Part [11, following this examination of legal approaches, 1 explore
the values and assumprions underlying these court decisions in light of
present-day realities in American schools, as embodied by three representative
and widespread school reform policies. ! conclude that the legal analysis
now employed in teacher speech cases is too often divorced from the full
range of public schools’ educational approaches and functions, leaving little
or no room for such considerations as academic freedom and the “market-
place of ideas.”” Perhaps more importantly, there exists a powerful tension
between recent court decisions and the goals and requirements of national
educational reform policy. [ therefore offer, in Part 1V, a rubric for expand-
ing the current legal framework to better account for the special toles
played by American schools and teachers.

1. PUBLIC SCHOOLS’ ROLE IN SOCIETY

The conflict over the permissible scope of teacher speech in the public
school classroom' is largely shaped by rwo opposing, influential arguments.
One perspective is the traditional view of schools as a vehicle for teaching
American youth shared values and norms, as determined by an equitable
and trusted democracy:

Respect for the beliefs which society deems “proper” must be instilled
in the citizenry of tomorrow. The child, when young and “suscepti-
ble to ideas,” should be sheltered from hostile ideology. A love of
country and an idealized status quo will promote the greatest resistance
to subversions. Education is inculcation, not exposure.”’

Those who share this perspective are likely to assign the teacher a role wich
limited discretion and auronomy. This traditional view is often held in
concert with a view of schools as economic tools, preparing tomorrow’s
workers and thereby ensuring the nation’s future competitiveness.'

5. Keyishian v. Bd. of Regents, 395 U.S. 589, 603 {1967).

16.  Hereinafter, unless otherwise noted, this Article will use the shortened term “teacher
speech” to refer to public school teacher classroom speech, with the meaning of “classtoom™
including extra-classroom activities direcred or encouraged by the teacher,

%1 1(';’9 So)comment, School Boards, Scho?lbooks and the Freedom to Leam, 59 YALE L.J. 928,

18, See NATIONAL COMMISSION ON EXCELLENCE IN EDUCATION, A NATION AT Risk: THE
IMPERATIVE FOR EDUCATIONAL REFORM 6-7 (1983). This view of schools as economic tools is not
necessarily in conflict with a view of schools thar encourages broad freedom for teacher speech, so
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The other prominent perspective sees the school as a marketplace of
ideas.”” Not surprisingly, those sharing this perspective support a much broader
scope of protected teacher speech. They tend to believe that the clasfstoorg
should be free from inculcation of traditional beliefs, values, and ideas.
One commentator who holds this viewpoint has articulated it in terms of the
First Amendment goals of self-fulfillment, self-realizarion, and autonomy:

The [First Amendment] right to autonomy implies that people are to
be won over to a particular viewpoint with means that demonstrate
respect for them as rational, freely choosing individuals. Belief is to
be formed, if at all, through dialogue. Therefore, an educational effort
consistent with tespect for the autonomy of students must be one
that exposes them 1o contraversy: it must avoid seeking o imbug
students with beliefs, but must instead encourage them to think criti-
cally about the goals and values they choose to pursue through life.
An educational effort consistent with the notion of auronomy would
prepare students o resist manipulation . ... The effort to ‘incul.cat'e
“official” values, whether directly rhrough explicit instruction, indi-
rectly through forced participation in ceremonies such as pat.riotic
exercises, or even more obliquely through “protection” of cbddren
from “dangerous” materials and viewpoints, is inconsistent with the
right of autonomy.” |
Such thinkers often cite John Stuart Mill's warning thar, through sgch
inculcation of values, state-sponsored education can establish “a despotism
over the mind."”

there is no detailed discussion of this economic view herein. It Flesewm 'mention‘ only because it is a
very widely held—and largely unquestioned —view of schoals in Aderican soclety. o .

19, See Keyishign, 385 U.S. ar 603. The critical pedagogues support a variation of this
“marketplace” perspective. See. e.g. MCLAREN, supra note 10, at 7175—?8. Tt.le‘f believe thac‘ the
present social and political structure is inequirable, and they questian the ability of th;i\mcrlca;n
political system to fairly represent subordinated memb.e‘rs of society. Id. ar 178-88. y a result,
they encourage teachers to create a community of critical practice—to challenge the org;n_zgf
societal steucture—within their classtooms. See generally MCLAREN, supra note 10 at .l ;
CRITICAL PEDAGOGY, THE STATE, AND CULTURAL STRUGGLE 248-51 (Henry A. Giroux &

., 1989); WINK, supra note 10, passim.

pete}lrolj- Miﬁf:u;;i Sbe note)d that somgradheren:s to the marketplgce—of‘s‘deas model for schools
advocate the teaching of values even while denouncing the inculcarion f’f values. See GUI.'MANN,
supra note 6, at 4146 {ealling for reaching thar will prepare c'pildren for deliberate moral Feasor}mg).

11, Tyll van Geel, The Se?mha gcir Constitutional Limits on Govemmental Authority to Inculcate

L Rev. 197,153 (1983},
szhl‘ .61 TECH:: SP:FFIJART MILL, ON LIBERTY WITH THE SUBJECTION OF WOMEN AND CHAP’I'FRS
0N SOCEALSM 106 {Stefan Collind ed., C;mhtidge Univ. Press 1989 (1859}, Values education,
i ined, can make state-sponsored education
Mil : ﬁl?:zn:gn;aivance for moulding people to be exactly like one anothe_r: and as the mould
in which it casts them is that which pleases the predominant power in the government,
whether this be a monarch, a priesthood, an aristocracy, or the majority of the existing
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These perspectives inform the debate over the proper role of public
schools in America. In the past, at least, they have also informed courts’
consideration of cases involving controversial teacher speech. In Parts LA
and LB, 1 further explore the tension between these perspectives through
a presentation of two thoughtful, opposing philosophical views of the role
of schools and of teachers. Both viewpoints pay homage to America’s status
asa democracy. The first perspective emphyasizes reliance on the present democ-
ratic process” and on the popular governance of schools. The second pet-
spective concentrates on the classroom, emphasizing the importance of free
expression to the future of the American democraric system.™

A. Reliance on the Political Process to Govern Classrooms
As commentators on both the left and the right flanks of the polirical

spectrum have pointed out, some inculcation of values in schools is inevita-
ble.” Given this inevitability, the important question becomes who should

generation, in proportich as it 5 efficient and successful, it establishes a despotism over
the mind,

id.

23, See Malcolm M. Stewart, The First Amendiment, the Public Schools, and the Inculeation of
Communiry Values, 18 |.L. & EnuC, 23, 29 (1989).

24. See Stephen Arons & Charles Lawrence 1, The Manipsdosion of Consciousness: A First
Amendment Crisique of Schooling, 15 HARV. C.R.-C.L. L. REV. 309, 310 (1980).

25, From the left, Stephen Arons and Charles Lawrence explain, that

Even when a school bends over backwards {as it altost never does) to provide all points

of view about ideas and issues in the classtoom, it barely scrarches the surface of its

systert of value inculcation. A school must still confrone its hidden curriculum-—the

role models teachers provide, the structure of classrooms and of teacher-student relation-
ships, the way in which rhe school is govemned, the ways in which the child's time is par-
celed out, leaming subdivided and fragmented, attitudes and behaviors rewarded and
punished. Even in those areas concerned with basic skills it is clear that teaching is
never value-neutral, that texrs, teachers, subject matter and stmosphere convey mes-
sages abouc approved and rewarded values and ideas.
Id. ar 316-17. From the right, Malcolm Stewart agrees that “the process of education must inevi-
tably be inculcative, in the sense that it will dispose stodents to accept some vatues and opinions
and reject others.” Stewart, supra note 23, at 25; see also Susan H. Bitensky, A Contemporary
Proposal for Reconciling the Free Speech Clause with Curricular Values Incudcation in the Public
Schools, 70 NOTRE DAME L. REv. 769, 772-73 {1995) {arguing in favor of purposeful values
indoctrination).

A related idea is expressed by Stanley Ingber, who argues that, given the nature of young
children as lacking full autonomy, we are presented with a philasophical dilerma: “Society must
indoctrinate children so that they may be capable of autonomy. They must be socialized to the
norms of society while remaining free to madify or even abandon those norms. Paradoxically,
education must promote autonomy while simultaneousty denying it by shaping and constraining
present and future choices.” Stanley Ingber, Socialization, Indoctringtion, or the "Pall of Orthodoxy ™
Value Training in the Public Schools, 1987 U. ILL. L. REv. 15, 19 {footnote omitred).

Ingber also notes: “One of the greatest shortcomings of any attempr at a value-neutral educa-
tion lies in the enormous mass of information and perspecrives thart exist in the world. With only
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choose the values to be inculcated and how those values should be instilled.”
One answer to this question is to affirm allegiance to the democratic
orocess, on the basis that there is nothing “constitutionally suspect gbf)ut
public educational policies which have their genesis in community political
pressures.”™

In support of this position, Malcolm Stewart points out that teacher
speech would not be possible or effective without significant government
“cubsidies.”™ He sets forth three forms of government subsidy for teacher
speech: (1) economic {for example, the teacher’s salary), (2) a captive audi-
ence, and (3) the imprimatur of state approval.” While Stewart concedes
that teachers have a right to express themselves, he asserts that they have
no right to government assistance in support of that expression.”

Stewart's position fully endorses the political process of decision-
making." Parents should be able to use thar process to influence their chil-
dren's education—particularly with regard to the values taught to theis
children.” Because there is no pedagogical way to determine the best values

limited resousces and time, schools cannot possibly provide a traly newtral curriculum. Choices of
inclusion and, necessarily, exclusion must be made.” Id. at 26.

26.  Stewart, supra note 23, at 25.

27, Id. at 50-58. Buw sce KEVIN G. WELNER, LEGAL RIGHTS, LOCAL WRONGS: WHEN
COMMUNITY CONTROL COLLIDES WITH EDUCATIONAL EQUITY 232 (2001} (highlighting the
potential for local control to disempower political minotities); IRIS MARION YOUNG, JUSTICE
AND THE POLITICS OF DIFFERENCE 96-121 (199Q) {same).

18, See Stewart, supva note 23, at 61.

29,0 Id. at 6263

30, 14 at72-73 7

311, See David A. Diamond, The First Amendment and Public Schoals: The Case Against
Judicial Intervention, 59 TEX, L. REV. 477, 498 {1981) (arguing that schools’ incloctr‘inative ﬁmc
tion precludes recognizing First Amendment rights for children because “one {IJf public educatmnls
principal functions always has been to indoctrinate a generation of children with the values, tr_adv
cions, and cituals of society™); Brian A, Freeman, The Subreme Caure and First Amendment Rights
of Students in the Public School Classroom: A Proposed Model of Amlylsi‘s, 12 HAST]N(._?S CONST.
L.Q. 1, 24, 30 (1984) (contending that classroom dialogue should facilicate the learning process,
including value tnculcation, rather than offer a free trade of ideas); Br.uc.e . Hafen, Developing
Student Expression Through Instinutional Authority: Public Schools as Mediating St'rucwres‘. 48 OHIO
ST.L). 663, 699-702 {1986} {asserting rhat public schools are more than mere excensions of the
state bureaucracy whose intrusion into students' personal expeession is presumptively c}_ulll_ng. and
atguing that schools should instead be understood as mediating institutions between individuals
and the state, charged with develaping key values among their students).

32.  Many of these arguments assume a tightly coupled school organization, wbereby the
actual functioning of the classcoom is conclusively determined by official policy. For instance, a
top-down requirement that all reading be taught using a “phonics” approach weuld, according
to this perspective, actually exclude oil other approaches from the dassmm.' Real school
organizations, however, are locsely coupled, meaning that there exist only weal_c llf‘tkagcs among
the units that make up the organization. See Karl E. Weick, Educational Organizations as I.aosfbv
Coupled Systems, 21 ADMIN. SC1. Q. 1, 17 (1976}, As & practical matter, teachers can be cons1f:l-
ered “street-level bureaucrats,” meaning that they override the demands of superior bureaucrats in
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to teach, this decision should be left to the political pracess.” Yet a significant

weakness in this approach is inadvertently highlighted by Stewart himself:
One might certainly question whether the political pressures in cases
like Board of Education ¢. Pico were truly brought to bear by “the
community” or simply by obstreperous factions. Of course, the poren-
tial for an impassioned and vocal minority to exercise political influence
that is disproportionate to its numbers is hardly limired to the local
school board. Assuming that no systemic bamiers exist to participation in
the political process, it seems implausible to suggest that courts should
undertake inguiries into cthe “rrue” teliefs of the electorate. If the
political pressures ro which the school board is subjected do not
accurately reflect community sentiment, then the obvious response is
that citizens of different sensibilities should become more actively
involved in the formulation of educational policy—not that they
should seek relief in the courts.™

Whether de jure or merely de facto, there are definite “systemic barriers”
to the participation of many who are members of subordinate groups
or cultures in American society. For example, in a mixed-income community,
lowet-income families invariably have a weaker political voice than do
higher-income families.” This can be attributed in part to a lower level
of participation and in part to lesser per capita polirical influence. That

the hierarchy because it is the teachers who have effective control over the daily classrcom prac-
tice. See MICHAEL LIPSKY, STREET-LEVEL BUREAUCRACY 3-25 {1980).

33, Stewart explains his reliance on the political system as follows:

Our system of locally elected school boards seems clearly to presuppose a pattern of edu-
cational decision-making which is responsive to community preferences. To say that the
Constitution proscribes politically motivated decision-making by local school boards is
really to say that there is something illegitimare about parents” attempts to influence,
through the political process, the ways in which their children are educated.

This is particularly true where the educational decision in question concerns the
nature of the values to be transmitted through the public schools. To say that school
officials should be motivated by pedagogical rather than political concerns suggests that
these officials should wse their expertise 1o develop the “best” educational program for
the students rather than the ptogram which the electorate prefers. But the choice of
“appropriate” values is hardly a subject on which professional expertise can be brought
to bear (though the technique for rransmitting those values may be}. The legitimacy of a
school official’s choice of the values to be transmitted is derived solely from his [or her]
stature a5 & reptesentative of the community. 1f the inculcation of values is an appropriate
function of public education, then there exists no bright line between pedagogical and
political motivation.

Stewatt, supra note 23, at 51.

34, Id. {emphasis added). .

35.  See Amy Stuart Wells & lrene Setna, The Politics of Culuure: Understanding Local
Political Resistance t¢ Detracking in Racially Mixed Schools, 66 HARY. EDUC. REV. 93 (1996}, for an
excellent discussion of the powerful role played by “local elites” in the control of local school deci-
sionmaking. See also WELNER, supra note 27, at 234-36.

36.  See Wells & Serna, sura note 35, at 98-29,
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B Totwet ot CottRtites 10 165 Political Engagement as well as to 1ess effec-
tiveness for those that do engage. Stewart has fallen victim to what Nancy
Fraser identifies as a liberal political theory that “assumes the autonomy of the
political in a very strong form [and] . . . assumes that it is possible to organize a
democratic form of political life [notwithstanding societal] . . . structures chat
generate systematic inequalities.”” Liberals such as Stewart may wish to insulate
political institutions, thereby achieving presumptively equitable interactions
rather than those premised on structural and systemic relations of inequality.
However, this is likely an unreachabie ideal: “[TThe weight of circumstance sug-
gests that in order to have a public sphere in which interlocutors can deliberate
as peers, it is not sufficient merely to bracket social inequality.”*

Accordingly, Fraser contends thar participatory parity must instead be
grounded in the elimination of systemic social inequalities, thus breaking the
cycle of power inequalities.” She defines this as a “sort of rough equality that
is inconsistent with systemically generated relations of dominance and subor-
dination.”™ Participatory parity, she concludes, “is essential to a democratic
public sphere and . . . rough sociceconomic equality is a precondition of par-
ticipatory parity.”™

Whether or not one disputes the practicality of Fraser's remedy, her
diagnosis rings true. Many people in American society exist in a state
of relative political powerlessness, and such people are disproportionately
members of racial minority and lower socioeconomic groups.” Political and
normative power” tends to be concentrated in the hands of those who are
white and wealthy, and this dynamic can drive educational policies dam-
aging to the interests of poor and minority members of the communiry."

Advocates of increased teacher discretion thus generally reject as naive
the presumption that the democratic process will yield an indoctrination that

37.  Nancy Fraser, Rethinking the Public Sphere: A Coneribution to the Critigue of Acwually
Existing Democracy, in HABERMAS AND THE PUBLIC SPHERE 109, 121 (Craig Calhoun ed.. 1992}

38, Id

39.  See id.; see also Henry A. Giroux, Living Dangerously: Idennty Politics and the New
Cultural Racism, in BETWEEN BORDERS: PEDAGOGY AND THE POLITICS OF CULTURAL STUDIES
{Henry A. Giroux & Peter McLaren eds., 1994).

40.  Fraser, supranote 37, at 121.

41, 1d. au 133,

42, See Wells & Serna, supra note 35, at 97; WELNER, supra note 27, at 7.

43.  Normative power is the power to shape understandings, values, and beliefs. For instance,
in the context of the distribution of educational opportunities, normarive beliefs may include the
idea that resources are wasted when spent on children with a history of low academic achievement.

44, See genevolly PAULINE LIPMAN, RACE, CLASS, AND POWER IN SCHOOL RESTRUCTURING
(1998). This critique of the reliability of the democratic process to produce just results is a theme
that will become more important later, in considering the question of whether the legal framework
presently used by American courts in teacher speech cases should be expanded 10 better account
for the special roles played by schools and teachers.
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can fairly be termed equitable. Given that school attendance is compulsory
anrd thar the student audience is effectively captive, Mark Yudof, among others,
looks hopefully upon the auronomy of the classroom reacher.” This autonomy,
he says, creates the potential for an educational pluralism, which he touts
as reducing the risk of indoctrination While teachers can generally be
counted on to dependably convey a school board’s prescribed values and
ideas, their special status gives them the power to modify the official curricu-
lum, “thus making the teacher a potential counterweight to the parochi-
alism of an unchallenged school board program.”™ Teachers’ freedom and
individuality provide the potential for placing important limits on state
indoctrination.”

Proponents of these views stand in stark contrast to those who advo-
cate an inculcative role for public schools and who place a grear deal
of trust in the democratic political system to render the ideal curriculum. As
Malcolm Stewart explains, “The notion that a conscious, carefully considered
decision by actors responsible to the public [for example, a school board] is
likely to produce a worse result than would the chance concatenation of
choices by individual teachers reflects a rather dismal view of the potential
for democratic self-government.™  Accordingly, this camp believes that a

45, See Mark G. Yudof, When Gavernmens Specks: Toward ¢ Theory of Gevernment
Expression and the First Amendment, 57 TEX. L. REv. 863, 8§77 (1979).

46.  Id. ac 877-78. Mark Yudof explains,

If reachers were free 1o interpose their own judgments, values and comments, without
close supervision, a sort of pluralism would exist in the schooi environment, a piuralism
that is particularly important when student attendance is compulsory and the audience,
in practical terms, is not free to absent itself from the classtoom. Hence, just as the bal-
kanization of responsibility for education among governments reduces the potential
danger of a thorough indocttination, the autonomy of the classroom teacher diminishes
the power of government to work its will through communicarion.

Id. at 877.

47.  Michigan Law Review, Education and the Law: State Interesis and Individual Rights, 74
MICH. L. REV. 1373, 1448 (1976). Similarly, Stanley Ingber, noting that a student continually
changes teachers, contends that “a series of teachers expos[ing] their charges to several ideologies,
may in fact enhance the child’s educarion by letring the student assess divergent opinions as pre-
sented by wholehearted enthusiasts.” Inghber, supra note 25, at 39. “In contrast,” he continues. “school
board proselytizing is significantly more dangerous; the school board, unlike the individual
teacher, can organize an entire curriculum along specific ideological lines.” Id.

48.  Another way 1o approach this issue recognizes rhe layering of power within the
American federalist system. See WAYNE PARSONS, PUBLIC POLICY: AN INTRODUCTION TO THE
THEORY AND PRACTICE OF POLICY ANALYSIS 245—46 (1995). Various mandates concerning
curriculum and instruction ariginate from Washingron, D.C., from state capitals, from state and
federal courts, from school district offices.and from school principals. Teachers, operating at the
bottom of this policymaking food chain, make decisions within a range that has already been
tightly bounded. Given such constraints, teachers' exercise of increased discretion is more likely
to diffuse overall indoctrination than to constitute effective indocttination in its own right.

49.  Stewart, supra note 23, at 65.
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: Toexercise TiassToonT dSCreTion that My
serve to modify the democratically prescribed message.*

I contend that conclusions such as Stewart’s-are based on an ideal
democracy that we do not find in the present system. Were courts to accept
this flawed analysis, abandon any significant constitutional supervisory role,
and rely instead on the remedial powers of the political system, teachers and
students would be vulnerable to demands for obedience to whatever ortho-
doxy prevails among the political powers in their particular community.
Thus, before adopting a minimalist view of the judiciary's role, a court should
carefully question the premise: that a tyranny of the majority is proper within
the public educational system.”

B. Reliance on Classtooms to Protect the Political Process

Alexander Meiklejohn viewed the First Amendment as the linchpin of
a system of free expression, democracy, and self-government.” This First

50.  In the recent case of Boving v. Buncombe County Board of Education, 136 F.3d 364 (4th
Cir. 1998), Chief Judge ]. Harvie Wilkinson Ell offered the following concurrence, which strongly
argues for democratic political control:

Traditionally, indeed for most of cur histary, education has been largely a matter of state and
local concern. The dissents, however, approach education as a federal judicial enterprise. The
dissents seize upon ane loose, slippery, litigious phrase—legitimate pedagogical concermn—and
comsign i to the mercies of the federal courts. They provide not one iota of guidance w Jocal
school administrators on the interpretation of this tantalizing formulation, nor could they.
What is “legitimately pedagogical” will inevitably mean one thing to one judge or jury and
something else to apother.

This is precisely the process by which 42 £).5.C. § 1983 becomes an instrument of
disenfranchisement. 1n this case, that provision would remove from students, teach-
ers, parents, and school beards the right to direct their educational curricula through
democratic means. The curricular choices of the schools should be presumptively their
own—the fact that such choices arouse deep feelings argues strongly for democratic
means of reaching chem.

Id. at 371-72 (Wilkinson, C.J., concurring). Another concurrence, by Judge Michael Luttig, similarly
argued:
[Wlere every public schoot teacher in America 10 have the constitutional right to design
{even in part} the content of his or her individual classes, as the dissent would have it—

the Nation's school boards would be without even the most basic authority to implement

a uniform curriculum and schools would become mere instruments for the advancement

of the individual and collective social agendas of their teachers.

M. at 373 {Luttig. }., concutring).

5].  See ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 14558 (Henry Reeves trans.,
Randem House 1981) (1835) (discussing the concept of a tyranny of the majority); see also
MILL, supra note 22, at 56 {(arguing that certain freedoms may not legitimately be restricted even
by a democratic society}.

52.  See MEIKLEJOHN, supra note 6; ALEXANDER MEIKLEJOHN, POLITICAL FREEDCM 8-14
(1960); Alexander Meiklejohn, The First Amendment Is an Absolute, 1961 SuUp. CT. REV. 245,
255-63.
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Amméndment model 15 premised on the importance to a democracy of a free
and informed people. From this perspective, “the society that can utilize
institutional power to reduce an individual’s control over the development
of personal consciousness has made that individual politically impotent.””
Therefore, in order for the First Amendment to have meaning, it must ulti-
mately ensure Ameticans’ capacity to produce and to use knowledge in ways
that are personally and politically effective.”

The educational system must thus be responsive to this democratic
need: “To implement this conception of the First Amendment in the world
of universal, institurionalized educarion requires a broadening of the amend-
ment’s traditional protection of expression of belief and opinion to embrace
formaion of belief and opinion.”” The schaols, Stephen Arons and Charles
Lawrence argue, ate failing in this mission, 1o the particular detriment of
those who benefit least overall from the present educational system:

In addition to being well informed, effective participants in the
political process must understand what is in their own self-interest.
If schools expose children only to values and ideas that buttress the
starus quo and legirimize the position of those in power, it is unlikely
that those who are presently oppressed will learn the cause of their
oppression or the means of overcoming it.

This critique has interesting implications. Perhaps the most consistent
constitutional paradigm to arise out of their analysis is one that acknowledges
a governmental interest in inculcating only those values that “promote the
community’s continued capacity to govern itself through critical and inde-
pendent intellectusl inquiry, public debate, and participation in elections.”’

53.  Arons & Lawrence, supra note 24, at 314-15; see also STEPHEN ARONS, COMPELLING
BELIEFR: THE CULTURE OF AMERICAN SCHOOLING 206 (1983) (I the government were able to
use schooling to regulate the development of ideas and opinions by controlling the transmission of
culture and the socialization of children, freedom of expression would become a meaningless
right . ...").

54.  See Arons & Lawrence, supra note 24, at 315.

55.  Id. at 312; see also van Geel, supra note 21, at 261 {“It would make a mockery of the pro-
tection of an adult’s freedom of belief if the government could pre-condition his beliefs by indoc-
trinating him during childhood.™).

56. Arons & Lawrence, supra note 24, at 322-23; see also PAULO FREIRE, PEDAGOGY
OF THE OPPRESSED 29--56 (Myra Bergman Ramos trans., Continuum Publ'g Co. 1990) (1970}
(advocating that education should be transformative, awakening the critical consciousness of
tearners).

57.-  Note, State Indoctringtion and the Protection of Non-State Voices in the Schools: Justifying a
Prohibition of School Library Censorship, 35 STAN. L. Rev, 497, 519 (1983}, This Stanford Law
Review note also discusses Alexander Meiklejohn’s self-government rarionale for freedom of
expression. See id. at 518-20.
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Such an analysis also rejects any “government interest in inculcating values
for the purpose of influencing the ocutcomes of future public debates.™

The manageability of such a distinction may be difficult, however,
given that outcomes of public debates frequently hinge upon the willingness
of citizens to think (or to avoid thinking) critically. For example, would a
hypothetical educator who, in 1983, encouraged her class to question the
president’s rationale for the invasion of Grenada be attempting to influence
a public debate or attempting to teach critical and independent thought?
Notwithsranding these difficulties, however, this paradigm, unlike a model
that relies on the democratic political process, recognizes the tole that schools
have played in reproducing inequalities and attempts to configure an analytical
structure to minimize these ill effects.”

II. CONSTITUTIONAL PROTECTIONS FOR TEACHER SPEECH

The above-described perspectives on the proper role of schools exist
on a continuurm. At one extreme, some view schools as a blunt indoctrina-
tive tool chat should be freely used by the state. At the other extreme, those
who advocate crirical pedagogy view schools as a means to question or
critique even the mast sacred values of the dominant society.”

This continuum should be kept in mind when considering the opin-
ions of the U.S. Supreme Court. When, for example, the justices refer to a
marketplace of ideas,” they likely have in mind a much more circumscribed
set of ideas than do advocates of critical pedagogy. This distinction should
become apparent through the following review of past case law, the founda-

58. ld.

59.  Nonetheless, as this example demonstrates, it is alse unclear whether such an analysis
would provide significantly greater protection for teacher speech. Mateover, advocates of the tra-
ditional, inculcation model of schooling would likely reject this critique of the traditional democ-
ratic model, arguing instead that schools can most effectively reduce inequalities by teaching each
child the values and knowledge of society’s mainstream.

60.  The following discussion focuses primarily on the free speech protections provided by
the Fimt Amendiment to the LS. Consritution. It is important to nore, however, that the nation's
canstirutionsl framework places primary control of education {as a power not specifically reserved to
the federal government) with the individual states. U.S. CONST. amend. X. Moreover, state
gevernments have generally delegated such authority to localities within the states, which are
customarily governed by locally elected boards of education. In total, schools are governed by
state and federal constitutions, state and federal stacues and regulations, district regulations, and
school rules, as well as by such collateral saurces as collective baspaining agreements. FREDERICK
M. WIRT & MICHAEL W. KiRST, THE POUTICAL DYNAMICS OF AMERICAN EDUCATION 32-52
{1997). This layered system of governance creates multiple recourses, both political and judicial,
for those seeking 1o challenge a curricular or personnel decision. See id.; Michigan Law Review,
supra note 47, ac 1375,

61.  See, e.g., Keyishian v, Bd. of Regents, 385 1.5. 589, 603 (1967).

tional arguments of which correspond with the philosophies discussed in
the previous part. One line of legal cases supports the role of American
public schools as indoctrinating institutions.” A second line of cases sup-
ports the role of these schools as marketplaces of ideas and develapers
ot critical thinking skills.” A third line, which can be thought of as an
extension of the first line, highlights courrs’ deference® to the democratic
political process in deciding the proper rele of public schools.”

The issue of constitutional protection for teacher speech has presented
judges with a considerable dilemma. On the one hand, precedent broadly
embraces the state’s interest in inculcating societal noms in American youth.”
On the other hand, precedent generally concedes the First Amendment
interests of public school teachers as well as their students.” The following
discussion (Parts [I. A-II.E} details the historical development of these lines
of jurisprudence. Parms ILF and {1.G of this Article then explore more
recent developments and the present state of the law.

A.  Support for Schools’ Inculcative Role
The Supreme Court has repeatedly stated that inculcation of values

is a proper role for public schools. For example, in Ambach v. Norwick,”
the Court held that the First Amendment does not protect the right of

62.  See Ambach v. Norwick, 441 U.S. 68, 76-80 (1979); James v. Bd. of Educ., 461 F.2d
566, 573 (2d Cir. 1972); Mailloux v. Kiley, 323 F. Supp. 1387, 1392 (D. Mass. 1971), aff'd. 448
F.2d 1242 (st Cir. 1971) {per curizm).

63,  See Keyishian, 385 LS. at 603; Webster v. New Lenox Sch. Dist., 917 F.2d 1004, 1007
(Tih Cir. 1990); Keefe v. Geanakos, 418 £.2d 359, 36163 {is1 Cir. 1969); Webb v. Lake Mills
Comm. Sch. Dist., 344 F. Supp, 791, 795 (N.D. lowa 1972).

64.  “Courts do not and cannot intervene in the resolution of conflices which arise in the
daily operation of school systems and which do not directly and sharply implicated basic constitu-
tional values.” Epperson v. Arkansas, 393 U.S. 97, 104 (1968) {footnotes omitted}. Examples
of such deference include Lacks v. Ferguson Reorganized School Dismict, 147 F.3d 718 {8th Cis.
1998); Boring v. Buncombe County Board of Educagon, 136 E3d 364 (4th Cir. 1998); Steirer v.
Bethlehem Area School District, 987 F.24 989 (3rd Cir. 1993); and Cary v. Board of Education, 598
F.2d 535 (10th Cir. 1979).

65.  Interconnecting the first line of cases with the third line of cases highlights an impor-
tant fact: The local political process will generally result in an inculcation of values reflective of
dominant norms and will repress the expression of less popular ideas and values. This should not
be a surprise. The First Amendment’s protection of free speech rights is inherently antidemo-
cratic. Only unpopular speech is likely td need the courts' protection.  Accordingly, courts' will-
ingness to defer to the judgment of local school boards effectively tips the balance in favor
of value inculcation and against the marketplace of ideas.

66.  See Ambach v. Norwick, 441 U.S. 68, 76-80 {1979).

67.  See Webster, 217 F.2d at 1007; Webb, 344 F. Supp. at 799.

68, 441 11.S. 68 (1979).



976 50 UCLA LAw REVIEW 959 (2003)

69
1

the inculcative nature of k-12 education:

The importance of public schools in the preparation of individuals
for participation as citizens, and in the preservation of the values on
which our society rests, long has been recognized by our
decisions . . .. Other authorities have perceived public schools as an
“assimilative force” by which diverse and conflicting elements in our
society are brought together on a broad but common ground. These
perceptions of the public schools as inculcating fundamental values
necessary to the maintenance of a democraric political system have
been confirmed by the observations of sacial scientises.”

The Court’s reliance on these social scientists is somewhat misplaced; they
offered litele support for the Court’s statement.” Nevertheless, the justices
have continued ro voice their support for inculcative education.”

This role for public schools is firmly ingrained in American history.
The deliberate inculcation of “correct” values has historically been a major
function of American public education: For example, “[t]he Massachusetrs
Education Act of 1647 explicitly sets forth its purpose to thwart 'Satan’ by
reaching children to read the Bible and to educate youth ‘not only in good
literature, but in sound doctrine.”” Horace Mann, an education pioneer

69. Id. at 80-81.

70.  [d. at 76-77 (citations omitted).

71, See, e.g., RICHARD E. DAWSON & KENNETH PREWITT, POLITICAL SOCIALIZATION
152, 163-66 (1969} (advocating the teaching of democratic values through classrooms designed
around an open, democratic atmosphere); JOHN DEWEY, DEMOCRACY AND EDUCATION 12-26
{1916) {stressing the importance of providing a democratic classtoom—ngt inculcation—in order
to reach democratic values—not assimilation) fhereinafter DEMOCRACY AND EDUCATION]; ROBERT
D). Hess & JuDITH V. TORMEY, THE DEVELOPMENT OF POLITICAL ATTITUDES IN CHILDREN 217-
18 (1967) (eriticizing schools for avoiding the teaching of controversial ropics and for “stress[ing]
ideal norms and ignor{ing] the tougher, less pleasant facts of political life in the United
States”}; V.O. KEY, JR., PUBLIC OPINION AND AMERICAN DEMOCRACY 32343 (1961) { providing no
support for the Supreme Court’s position that education with a certain content is important to form
desired dispositions and attitudes).

72. See Bd. of Educ. v. Pico, 457 U.S. 853, 914 (1982) (Rehnguist, J., dissenting) (“The
idea that . . . students have a right of access, in the school, to information other than that thought
by their educators to be necessary is contrary to the very nature of an inculcative education.”); see
also Palmer v. Bd. of Educ., 603 F.2d 1271, 1274 (7th Cir. 1979) (uphoiding the discharge of 2
Jehovah's Witness kindergarten teacher who refused to teach the patriotic aspects of the prescribed
curriculum).  The Patmer court characrerized these matters 2s a fundamental aspect of teachers’
ohligations:

Parents have a vital interest in wha their children are taught. Their representatives have

in general prescribed a curriculum. There is 2 compelling state interest in the choice and

adherence to a suimble curriculum for the benefit of our young citizens and society. It cannot

be lefz to individual teachers to teach what they please.

id.

73, Stephen R. Goldstein, The Asserted Comstitutiona! Right of Public School Teachers to

Determine What They Teach, 124 U. Pa. L. REV. 1293, 1350-51 {1976) (footnote omitred).
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artehefirsr-Secrerary of the vtassachusers Board-of Educarton (1837-16048);
stressed the importance of education in controlling and?:-estraining the
populace so that they would not threaten social harmony.” He expreSSf:d
concern thar educators too often ignored students’ “moral natures” and “social
affections.”™ He therefore called for greater state control over school curricula
and practices.” .

Similar sentiment is evident in the Nebraska Supreme Court’s rejec-
tion, in the early 1920s, of a constitutional challenge to a statute barring
the reaching of foreign languages in public schools.” Although the U.S.
‘Supreme Court subsequently struck down the same statute on First Amenf:lment
grounds,” the state court’s reasoning was illustrative of contemporary amtudf?s.
The Nebraska court reasoned that o educate the children of foreigners in
their mother tongue was “to educate them so that they must always th'mk
in that language, and, as a consequence, naturally inculcate ig them the ideas
and sentiments foreign to the best interests of this country.”

While the U.S. Supreme Court has accepted an inculcative role for
public schools, it has (quite reasonably) never specified the particular values
approptiate for inculcation. For instance, in Ambach, the Court stated that
“a State properly may regard all teachers as having an obligation to promorte
civic virtues and understanding in their classes, regardless of the sub]ect‘
taught.™ However, the Court made no artempt to define these “civic virtues,’
leaving state and local authorities to fill the void.” N

Rising to the challenge, several commentators have offered their opinions
as to which values should be inculcated. A former officer in the national
Parent-Teacher Association (PTA), for example, suggested that “Jelach school
district has an obligation to teach those values that are common—honest’ys;
citizenship, patriotism, cooperation, tolerance, democracy, truthfulness.
Others appear to have shied away from such values as doctrinaire forms

74.  HENRY]. PERKINSON, TWO HUNDRED YEARS OF AMERICAN EDUCATIONAL THOUGHT
64 {1976},

75 M. ) o

76.  Seeid. at 65-67. Because Horace Mann was wary of the divisive potential of bringing
politics inta schools, he argued for the teaching of onily noncontroversial aspects of government
and governance. See HORACE MANN, THE REPUBLIC AND IHEQ%%??%E‘?I;IORACE MANN ON
THE EDUCATION OF FREE MEN 94-97 (Lawrence A. Cremin ed., 1 1 .

77.  Meyerv. S, 107 Neb. 657, 664-65 (1922), rev'd om other grownds, 262 U.S. 390 (1923).

78. Meyer, 262 U.S, at 400-02.

79.  Id. ar 398,
80.  Ambach v. Norwick, 411 U.S. 68, 80 (1979).
81. Id :

82.  Amold F. Fege, Academic Freedom and Community Involvement: Maintaming the Balance,
n ACADEMIC FREEDOM TO TEACH AND TO LEARN: EVERY TEACHER'S ISSUE 48, 57 (Anna S.
Ochoa ed., 1990).
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- of-patriotism-that-trarve the-porentiat To erdow Gie 56t of beliels with the
imprimatur of societal dominance, thereby subordinating conflicting values.
Amy Gutmann calls for “non-neutral” educational practices that will (1)
predispose children toward “good” ways of life and (2) develop a “democratic
character” in children that will equip them for deliberate moral reasoning®
Children’s capacity to morally evaluate should therefore be developed within
two “principled limits:" nonrepressiveness and nondiscrimination.™

Ironically, one of the values frequently inculcated in American schools
is the importance of freedom of speech and expression.” To advocates of a
traditional model of schooling, in which teachers supply knowledge and
students passively receive that knowledge, there is no inconsistency to such
instruction. However, for those who believe that the most important lessons
in schools are actively lived, free speech and expression cannot be meaning-
tully taughr in an environment where those freedoms are denied.®

Of course, even a system of education that fosters tolerance would expose
some children to values that their parents might reject™ Nevertheless, more
tolerant teacher artitudes would tend to “infringe the rights of fewer people”
and would “infringe them less severely” than would a “narrower official
doctrine.”™

83, See GUTMANN, supra nate 8, at 41-46.

84, Sec id. at 44-47. A somewhat apposing argument calls for the teaching of vittues,
“habits such as diligence, sincerity, personal accountability, courage, and pemeverance.” Kevin
Ryan & Katen Bohlin, Values, Views, o Viviues!, EDUC. WEEK, Mar, 3, 1999, at 72, 49. These
authors distinguish the teaching of such virtues from che reaching (or exploration) of “values,”
which can be overly relativistic. Id. at 72.

85 For instance, ifn January 2002, Justice Anthony Kennedy, in conjunction with the
American Bar Association, launched a program called “Dialogue on Freedom,” designed to teach

high school students abour some core American (and broadly democratic) beliefs. Lori Litchman,

" " Kennedy: Initiative Will Teach American Democracy, LEGAL INTELLIGENCER, Feb. 4, 2002, at 3.

Among the beliefs thar Justice Kennedy hopes his program will help students understand are

important principles contained in the U.S. Constitution such as freedom of speech. See hteps//
www.abanet.org/dialogue (providing information on the program),

86.  See DEMOCRACY AND EDUCATICON, supra note 71, at 321-22.

B7.  Some fundamentalist Christians, for example, strongly advocate a system of absolute
values. See KARIANE MAR! WELNER, EXPLORING THE DEMOCRATIC TENSIONS WITHIN PARENTS'
DECISIONS TO HOMESCHOOL 14 (Nar'l Center for the Study of Privatization in Edue., Occasional
Faper No. 45 2002), avalloble ar hevp:ffwww nospe. orgiocpaplop_pa_detail.phppap_id=00045 {last
visited Feb. 18, 2003). Teaching “tolerance™ of other values implicitly conflicts with the teaching
that Biblical values are definite and absolute. See id. ar 14-15, 19,

88.  See Arons & Lawrence, supra note 24, ar 356 n.136 (hinting ar the importance of
teaching tolerance as a value by noting that “{tJhese fundamenta! values of ‘habits and manners of
civility’ essential to a demoeratic society must, of course, include wolerance of divergent political
and religious views, even when the views expressed may be unpopular"); see also Bethel Sch. Dist.
v. Fraser, 478 U.S. 675, 681 {1986); Mozere v. Hawkins County Bd. of Educ., 827 F.2d 1058, 1068
(6th Cir. 1987} (stressing thar one of the roles of public schools is to teach “tolerance of divergent
political and religious views™) (quoting Bethel, 478 ULS. ar 681).
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B. Litnits on Schools’ Inculcative Role

Notwithstanding the Court’s endorsement of an inculcative education,
it has also occasionally held that schools have exceeded constitutional bounds
in fulfilling the inculcative role—most significantly in the oft-c'\tec?l cases of
West Virginia Board of Educazion v. Barnette” and Tinker v. Des Moines Inde-
pendent Community School District.” ‘

In Bamette, the Court struck down a requirement that students recite the
Pledge of Allegiance.” More important than this result, however, are several of
the Court's statements, which have retained their influence more than a
half-century after their initial publication. For example, the Court recognized
the aforementioned difficulty of choosing the appropriate values to inculcate:
“Probably no deeper division of our people could proceed from any provocation
than from finding it necessary to choose what doctrine and whosegzprogram
public educational officials shali compel youth to unite in embracing.”

The Court also stressed the difference berween compulsion and persua-
sion. “National unity as an end which officials may foster by persuasion
and example is not in question,” the Court explained.” “The issue here
is whether this slow and easily neglected route to aroused loyalties constitL;;
tionally may be short-cut by substituting a compulsory salute and slogan.”
The justices also emphasized the importance of academic freedom and the
danger of compelled orthodoxy, noting that the Constitution must be enfoFced
“a5 a means of scrength to individual freedom of mind in preference to officially
disciplined uniformity for which history indicates a disappointing and disag—
trous end.” The Court continued, “If there is any fixed star in our consti-
tutional constellation, it is that no official, high or petty, can prescribe
what shall be orthodox in politics, nationalism, religion, or other matters of
opinion.”™

89. 319U.5.624 (1943).

90. 393 U.S. 503 (1969).

91. Bamete, 319 US. ar 642

92. Id. at &41.

93, Id. at &40. ) ”

94,  Id. at 631 {footnotes omitted).

95. 1. at 637. See generally ). Peter Byrne, Academic Freedom: A “Special Ct'mcem of the
First Amendment,” 99 YALEL.]. 251 (1989) (discussing the scope and limits of academic freedom).

96. Barmette, 319 U.S. at 642. In the almost six decades since the Bamette decision in 1943,
America has become subscanially more diverses the pluralistic concerns raised by tht? Bamette Court
have become more salient with each passing vear. The demographics of today’s Ametica suggests. too,
the futility of attempts to prescribe a national orthodoxy. But local orthodoxies may nopedTelgss thrive.
According to the Census Bureau's analysis of the 2000 census data, “The percentage minority increased
rapidly in every region since 1980, especially in the West”. FRANK HOBBS & NICOLE STOOPS, Us.
CENSUS BUREAU, DEMOGRAPHIC TRENDS IN THE J0TH CENTURY 88 (2002), http:/faww.census.gov/
prod/2002pubs/censr-4.pdf.
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1

Tinker concemned a First Amendment challenge to a school’s ban on stu-
dents’ wearing of black armbands to protest the Vietnam War.” In striking
down the ban, the Court explained that state sponsorship of public schools
creates a dangerous threat to the “autonomy of those who work and leamn
within them.” For this reason, the Court urged lower courts to guard against
the transformation of schools into “enclaves of totalitarianism.”

While noting that the states retain comprehensive authority to “prescribe
and control” conduct in the schools,” the Courr affirmed its rejection of the
“principle that a.State might so conduct its schools as to *foster a homogene-
ous people.”™ “In our system,” the Court maintained, “students may not
be regarded as closed-circuit recipients of only that which the State chooses to
communicate. They may not be confined to the expression of those sentiments
that are officially approved.™”

In spite of the continued vitaliry of this language in Barnette and Tinker,
courts have hesitated to extend the holdings in these cases to other instances
of indoctrination. This hesitancy has been criticized by those who argue that
the type of direct and forthright compulsion at issue in Barnette is no worse
than indoctrination through a controlled curriculum: “The requirement that
the school's attitudes be accepted with silent consent [is] no less a coercive
ritualistic confession than a flag salute. It [is] no less a denial of . . . students’
fiest amendment rights.  {Such students are] being trained to be passive,
docile, self-denying individuals . . . .»'®

C.  Support for Schools’ Role as a Marketplace of Ideas
and for Academic Freedom

At the same time that courts have championed, albeit within limits,
. .
schools’ inculcative role, they have acknowledged a countervailing interest

97.  Tinker v. Des Moines Indep. Comm. Sch. Dist., 393 U.S. 503, 504 (1969).
98  Id. at512-15.
99.  Seeid. at 511-12.

100 Id. ac 507,

101, Id. at 511 (quoting Meyer v. Nebraska, 262 11.S. 390, 402 {1923)).

102, Id. at 511; see also Loewen v. Turnipseed, 488 F. Supp. 1138, 1152-54 (N.D. Miss. 1980}
(holding that the state textbook purchasing board unconstitutionally applied viewpoint
diserimination in the selection of textbooks). The Loewen court noted that the “avowed purpose” of
the statutory scheme creating the purchasing board was “to insure that no unauthorized ideas crept
into the classroom.” Id. at 1153, This, the court held, was unacceptable because “there must be
some methad, by which uninhibited governmental control over ‘the free exchange’ of ideas can be
checked.” Id. at 1154,

{EL Arons & Lawrence, supra note 24, at 331; see also Michigan Law Review, supra note 47,
at .

v. Board of Regenis:™™ “The classroom is peculiarly the ‘marketplace of ideas.’
The Narion's future depends upon leaders. trained through wide exposure
to that robust exchange of ideas which discovers truth ‘out of a multitude of
tongues, [rather] than through any kind of authoritative selection.™®
The values underlying this concept of a marketplace of ideas were

pethaps best expressed by Justice Frankfurter:

fUnwarranted inhibicion of thought chills] that free play of the spirit

which all teachers ought espectally ro cultivate and practice. . .. It is the

special task of teachers to foster those habits of open-mindedness and

critical inquiry which alone make for responsible citizens, who, in tum,

make possible an enlightened and effective public opinion. Teachers must

fulfill their function by precept and practice, by the very atmosphere

which they generate; they must be exemplars of open-mindedness and free

104.  385U.5.589 (1967).

105.  Id. at 603 (quoting United States v. Associated Press, 52 F. Supp. 361, 372 (S.D.N.Y.
1943), affd, 326 U.S. 1 (1945)). Kevishian addressed a requirement that college professors certify
thar they are not communists. Id. at 593; see also Webb v. Lake Mills Comm. Sch. Dist., 344 F.
Supp. 791, 799 (N.D. fowa 1972} (applying Keyishian's marketplace-of-ideas concept 10 all pub-
lic schools, but also noting that the “state interest in limiting the discretion of teachers grows
stronger . . . as the age of the students decreases”), But see Webster v. New Lenox Sch. Dist., 917
F.2d 1004, 1007 {7th Cir. 1990) (“A junior high school student’s immature stage of intellectual
development imposes a heightened responsibility upon the school board to control the curriculunt.").
Tinker, a case involving high school students, nevertheless adopts Keyishian’s marketplace-of-ideas
concept. Tinker, 393 U.S. at 512.

To understand the rationale behind the “marketplace” abstraction, consider the analysis in
Dean v. Timpson Independent School District, 486 F. Supp. 302, 308 (E.D. Tex. 1979), wherein 2
district court held that a psychology teacher's First Amendment rights had been violated when
she was terminated in response to her use of a survey, originally published in Psychology Teday,
entitled “Masculinity—What It Means to Be a Man.” 4. at 304. The survey included an explicit
discussion of the subject of sexual intercourse. 1d. Without thoroughly reviewing the survey or giving
the students specific and concrete instructions on-how to deal with this sensitive material, Dean
allowed a senior student to administer the survey, as make-up work, Id, at 305. Although the
students weren't discupted, there was 2 significant community reaction, ultimately resulting in the
teacher's termination. Id. at 306.

The Dean court’s opinion set forth a standard giving teachers broad discretion in choosing
whether to expose learners to controversial ideas. Id. at 307-08, If such censorship were allowed,
the court held,

No subject which differed from the majoritatian view would ever be taught in the public

schools. Every scientific advancement was at one time a new idea, and most new ideas

are controversial. The process of education has been described as the shedding of

dogmas. There is comfort in the security of 0id and familiar dogmas and . . . many times

the cloak of morality and even righteousness becomes intertwined with familiar values,

perceptions, and dogmas. To exchude a subject from the public school curriculum because

it offends the community, or to discharge a teacher from objectively presenting that subject,

runs counter to the spirit of the First*Amendment, and poses a threat greater than the

unsettling effect on the community precipitated by the student's intellectual exposure o

matters that approach concepts long regarded as taboo.
1d. at 308 {citation omitted).
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inquiry. They cannot carry out their noble task if the conditions for the
practice of a responsible and critical mind are denied them."

Inextricably tied to the freedom of students to be exposed to a robust
exchange of ideas is the freedom of teachers to present these ideas.'” Courts
have often phrased First Amendment protections for teachers in terms
of such academic freedom.”™ The Keyishian Court explained that academic
freedom is “a special concem of the First Amendment, which does not
tolerate laws thar cast a pall of orthodoxy over the classroom.”'®

Several courts have applied this concept of academic freedom to k-12
schools."” In Keefe v. Geanakos," for example, the U.S. Court of Appeals for

106, Wieman v. Updegraff, 344 U.S. 183, 195-96 (1952) (Frankfueter, .. concurring).
Malcalm Stewart, however, presents a strong critique of this marketplace model:
[t might be objected that . . . the first amendment stands for the principle that a cacophony of
voices is prefetable to the dangerous sort of “order” imposed by conscious selection on the part
of governmental officials. The error in this argument is subtle but significant. The argument
confuses the constitutional requirement that a cacophony of voices be avalable to every
listerer with the unprecedented notion that each individual’s reading should be charmacrerized
by randomness and disorder. In fact, we prevent government from reducing the available
range of knowledge precisely because we feel confident that mature individuals can impose
order upon the chacs by choosing for themselves those materials which they wish to read.
Typically, of course, we do net regard primary and secondary school students as fully
competent to weake such choices. Moreover, the high school environment effectively
precludes such a process of selection. High school students typically do not choose their
reachers; within any given course the teacher rathet than the student generally decides
what shall be read. If no centralized authority restricts the autonomy of individuat reachers in
order to ensure a coherent program, the students themselves will have no opportunity to
create an order.
Srewarr, supra note 23, ar 85. This argument is flawed in at least two respects. First, youth are
capable of critical thought, See MICHELLE FINE, FRAMING DROPOUTS: NOTES ON THE POLITICS
OF AN URBAN PUBLIC HIGH SCHOOL 103-37 (1991). Additionally, a crucial role of schools is to
develop that critical thought. See Wizman, 344 U.S. at 196; see alse Smith v. Bd. of Sch. Comm’rs, 827
F.2d 684, 692 (11th Cir. 1987) (reasoning that giving students an opportunity to think for themselves is
at the heart of the schools’ mission). Second, Stewart appears to argue that, because the schools aren't
pure marketplaces of ideas, it is preferable to allow the school officials to dictate an orthodaxy than
to allow each teacher the freedom to present a variety of ideas. However, the First Amendment
simply does not sanction the position that no freedom is better than limited freedom.

137, See Krizek v. Bd. of Educ., 713 F. Supp. 1131, 1137 {NLD. [l. 1989) {“[Tlhe protection
[of teachers expression in the classroom] is primarily for the benefit of the student, and as a result,
society in general. In a sense, it protects the student’s ‘right to hear.”). .

108, See, e.g., Keyishian, 385 U.S. at 603; see ako William G. Buss, Academic Freedom and
Freedom of Speech: Communicating the Curriculiem, 2 ]. GENDER RACE & JUST. 213, 274-77 (1999);
Kara Lynn Grice, Note, Striking an Unequal Balance: The Fourth Circuit Holds That Public School
Teachers Do Not Have First Amendment Rights to Set Cumicula in Boring v. Buncombe County
Board of Education, 77 N.C. L. REv. 1960, 2005 (1999); W. Stuart Stuller, High School Academic
Freedom: The Evolution of a Fish out of Water, 77 NEB. L. REV. 301 {1998) {tracing the development
of substantive and procedural academic freedom it secandary public schools).

13%9.  Keyishian, 385 U.S. at 603.

110, See Fowler v. Bd. of Educ., 819 F.2d 657, 661 {6th Cir. 1987) ("Many courts have recog-
nized that a reacher’s First Amendment rights encompass the notion of ‘academic freedom’ to
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the First Circuit recognized First Amendment protection for the academic free-
dom of a high-school English teacher. The board of education had susplended
the teacher because he had used the word “motherfucker” in class while discuss-
ing a magazine article containing the word."* The article discussed dissent, pro-
test, radicalism, and revolt in the late 1960s and repeatedly used the offending
word."” In analyzing the article, the teacher explained the derivationlgf the
expletive and its relevance to the then-contemporary protest movement.

The court began its analysis by acknowledging the necessity of some
regulation of classroom speech.” However, fearing “the general <:.h111}ng
effect of permitting such rigorous censorship,”" the court found that shwﬁc?:h::‘\g
high-school seniots from the expletive demeaned the educational process. If
the answer were that the students must be protected from such exposure, we
would fear for their future,” the court explained."® The court also affirmed the
teacher’s right to quote an author when no “proper study of the article c_ould
avoid consideration of the word.™"” The court added that the speech neither
harmed the students nor disrupted the educational process.™ ‘

Similarly, in Sterging v. Fort Bend Independent School Districe,” the distn.ct
court granted judgment in favor of a high-school civics teacher who was dis-
missed because he raised and discussed controversial issues, used contemporary
anti-war literature, and implemented a six-day section on race relations. The
court recognized a right to academic freedom, supporting the

substantive rights of a teacher to choose a teaching method, which, in
the Court's view, on the basis of expert opinion, served a demonstrared

121

: i ] i i i i f the educational
exercise professional judgment in selecting topics and marerials for use in the course o ‘
process.'?); see also Betsy Levin, Educating Youth for Citizenship: The Conflict Berween Authority and
Individual Rights in the Public School, 95 YALE L], 1647, 1655-77 (1986); Yudef, supra note 46, at
888-91.

111. 418 F.2d 359 (st Cir. 1969,
112, Id. ac 361,

113. I
114, Id
115.  Id. ar 361.
116. Id.
117, Id. ar 361.
118, 1.
119. I

130.  1d. at 361-63. But see Martin v. Parrish, 805 F.2d 583, 584 {5th Cir. 1986)‘ {involving
a teacher who used wards such as “hell,” damn.” and “bullshit” repeatedly in classa—slmply. as an
aspect of his daily speech). The Martin court held chat this teacher could, indeed, be terrmna'lted
for his use of profanity, because it carried fundamental value lessons at odds with the appropriate
function of a public-schocl education. Id. at 585. Academic freedom, the court rgasqned. does
nok prevent schools from prohibiting the “'use of vulgar and offensive terms in public discourse.
Id. (quoting Better Sch. Dist. v. Fraser, 478 U.S. 675, 683 (1986)). . _ .

}.quuo §76 F. Supp. 657, 662 (S.D. Tex. 1972), vacated for recensideration of relief granied, 496
F.2d 92 (5th Cir. 1974).
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~pducarioral purpose; and the procedural Tight of a teacher not to be
discharged for the use of a teaching method which was not proscribed
by a regulation of definite administrative action, and as to which it
was not proven that he had notice'™ that its use was prohibited.”

“A responsible teacher,” continued the Sterzing court, “must have freedom
to use the tools of his profession as he sees fit."™
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122, See the discussion of notice, infra Part [1.D.
123.  Sterzing, 376 F. Supp. ar 662; see also Albaum v. Carey, 283 F. Supp. 3, 11 {EDN.Y.

1968}, The Albaum court similarly reasoned:

The considerations which militate in favor of academic freedom—our historical commitment

to free speech for all, the peculiar importance of academic inquiry to the progress of society,

the need that both the teacher and student operate in an atmosphere of open inquiry, feeling

always free 1o challenge and improve established ideas—are relevant to elementary and

secondaty schools as well as to institutions of higher learning.
Id. at 11. Similatly, the court in Malveme Union Free School Diserict v. Sobol, 586 N.Y.5.2d 673,
677-718 (App. Div. 1992), upheld the N.Y. Commissioner of Education’s prevention, on grounds
of academic freedom, of the discipline of a teacher who had refused to comply with the school
board's directive to rescind an assignment requiring students to write on the locally controversial
firing of a television spors commentator. And in Stachwra v. Truszkowsld, 763 F.2d 211, 215 {ath
Cir. 1985), the court held consticutionally protected, as an exercise of his academic freedom, a
teacher’s inclusion of sexual material in his life science class. But compare the court’s opinion
tn Miles v. Denver Public Schools, 944 F.2d 773, 779 (10th Cic. 1991}, deciding that a secondary-
school teacher has no right to academic freedom. See also Mailloux v. Kiley, 323 F. Supp. 1387,
1392 (D. Mass. 1971), affd, 448 F.2d 1242 {1st Cir. 1971) (per curiam}, wherein the district court
rejected an academic freedom claim by a teacher who had been dismissed as a result of his
discussion of “taboo words,” including “fuck,” with his eleventh-grade English class. The court
reasoned as follows:

The secondary school more clearly than the college or university acts in loco parentis with

respect to minors. 1t is closely governed by a school board selected by a local community.

The faculty does not have independent traditions, rhe broad discretion as to teaching

methods, nor usually the intellectual qualifications, of university professors. Among secondary

school teachers there are often many persors with Tinle experience. Some teachers and most
students have limited intellectual and emctional marurity. Mast parents, students, school
hoatds, and members of the community usually expect the secondary school to concen-
trate on tranwmitting basic information, teaching “the best that is known and thoughe

in the world,” training by established techniques, and, to some extent at least,

indoctrinating in the mores of the surrounding society. While secondary schools are not

rigid disciplinary institutions, neither are they open fora in which mature adults, already
habituated to social restraints, exchange ideas on a level of parity.
id.

Note that the Maillowx court went on to hold that the discharge violated the weacher’s due
process rights, and rhat the opinion of the U.S. Court of Appeals for the First Circuit affirmed chis
part of the holding. Mailloux, 448 F.2d at 1243. However, the First Circuit panel also avoided
endorsing the lower court’s restricted view of academic freedom. Id.

124, A teacher who is nwt Tesponsible, however, may not be entitled ro similar deference. See
Simon v. Jefferson Davis Parish Sch. Bd., 289 So.2d 511 {La. Ct. App. 1974) (finding that a
teacher’s statements regarding the sexual behavior of African Americans were not entitled to

academic freedom protection, because they were found by the court to lack any pedagogical
justificarion}.

A significant stumbling block to the application of academic freedom
and of related First Amendment protections to teacher speech is the afore-
mentioned hesitancy of courts to infringe upon the role of political bodies.
As explained by Arons and Lawrence, “at the heart of American school
ideology is the belief that schooling decisions, like most government deci-
sions, are the proper province of the political majoricy.™” In fact, while sev-
eral older cases recognize a measure of academic freedom for the k-12
reacher, more vecent decisions unquestioningly accept the premise that
school boards enjoy broad authority to determine the curriculum,™ As long
as school officials can articulate a legitimate pedagogical reason for their
decisions, it is likely that today’s courts will sustain the exercise of their
broad authority.”

Among older cases, perhaps the most deferential treatment granted to
a school board can be found in Cary v. Board of Education."™ The board bad
banned ten books from the high-school curriculum, and the teachers’ asso-
ciation responded by challenging the ban.”” The court first noted that,
although “[c}ensorship . . . should be tolerated only when there is a legitimate
interest of the state which can be said to require priority,” the school board
“may determine what subjects are taught, even selecting ones which pro-
mote a particular viewpoint.”” On this basis, the court saw no reason
why the board should not also be allowed 1o exclude certain texts from the
curriculum.”

115.  Arons & Lawrence, supra note 24, at 324. Consider also the following critique of‘the
court’s opintion in Keefe, on the grounds that the court improperly valued the teacher's sensibilities
over the parents’ and the school board's: “Nowhere in the opinion does the court explain the
grounds on which a teacher’s curticular decisions take constitutional precedence over those of the
school board or other school authorities superios to the teacher under state law.” Goldstein, supra
note 73, at 1321

126. Hazelwood Sch. Dist. v. Kublmeier, 484 U.S, 260, 271-73 (1988).

127, See John L. Strope. Jr. & Cathy Broadwell, Academic Freedom: What the Courts Have
Said, in ACADEMIC FREEDOM TO TEACH AND TO LEARN, supra nate 82, at 31, 45—46. See also
the discussion in Part 1LF., infra, of courts’ standards of review and associated levels of scrutiny.

178. 598 F.1d 535 {10th Cir. 1979).

129.  Id. at 536.

130.  Id. at 543. ‘

131, Id. at 544: see also Kickland v. Norehside Indep. Sch, Dist., 89C F.2d 794, 801 (5th Cir.
1989) {concluding that teachers have no First Amendment right to substiture cheir own supplemental
reading list for the officially adopted liscy; Minarcini v. Strongsville Ciry Sch. Dist., 541 F.2d 577, 579
{6th Cir. 1976) (“Clearly, discretion as to the selection of textbooks must be lodged somewhere
and we can find no federal constitutional prohibition which prevents its being lodged in school
board officials who are elected representatives of the people.”).
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Atgudbly, the Cary decision retains no persuasive authority following
the Supreme Court’s decision in Board of Education v. Pico." However,
even Justice Brennan, writing for the Court in Pico, acknowledged that
courts should allow local school boards the freedom to set school curricula
in a manner that transmits community values to students.”

D.  Due Process and Notice

Notwithstanding the hesitancy of courts to protect teachers’ sub-
stantive First Amendment free speech rights in the classroom, many
courts have recognized a procedural protection:”™ Sanctions against
teachers can only follow:the provision of notice.'® Courts are averse
to upholding punitive actions against teachers taken with no prior
warnings."* For example, in Parducci v. Rutland," the court held thar
a teacher’s dismissal, for having assigned her eleventh-grade English class
Kurt Vonnegut's Welcome to the Monkey House, violated her due process
rights.'” She had been given no warning thar this assignment would
be grounds for discipline—or even disapproval—vet she was dismissed
following parental complaints and 2 confrontation with the school
administration.” Correspondingly, courts are much more likely to uphold
a punitive action if the teacher has been given fair warning.'“

132, 457 U.5. 853 (1982). The Pico Courr held chat school officials “may not remove books
from school libraty shelves simply because they dislike the ideas contained in those books.” Jd.
at 872.

133, Id. at 862-64.

134, As discussed later in this Arricle, substantive and procedural concerns can and should
interlink in courts’ analyses of reacher classroom speech controversies. See mfra text accompanying
notes 345-350. Educational policy concerns dictate a need for policymakers to have the freedom to
decide the level of discretion w give teachers. In such a system, teachers must feel secure in
relying on the informaticn and assurance offered by those policymakess. The requirement of adequate
notice is 2 key component of providing such predictabilivy.

135, For a comprehensive exploration of this norice requirement, see Buss, supra note 108,
ar 264-73. William Buss proposes five possible bases for this requirement: (1} implied coneractual
tights, (2) the creation of a designated public forum, (3} procedural due process, (4) the vagueness
doctrine, and (5) substantive due process. [,

£36.  See Sterzing v. Fr. Bend Indep. Sch. Dist., 376 F. Supp, 657, 662 (S.I. Tex. 1972);
Mailloux v. Kiley, 323 F. Supp. 1387, 1392-93 (D. Mass 1971}. The Mailloux coust observed that
“the state may suspend or discharge the teacher for using that method but it may not resore to
such drastic sanctions unless the state proves he was pur on notice cither by a regulation or
otherwise that he should not use that method.” Maillous, 323 F. Supp. at 1392. Because no such
waTning was given 10 the plaintiff, the court ordered his reinstatement. Id. ar 1393.

137, 316 F. Supp. 352 (M.D. Ala. 1970).

138.  Id. ac 355-56.

139, Id. ar 353-54; aecord Harris v, Mechanicville Cent. Sch, Dist., 382 NY.5.2d 251, 255
(1976} {requiring that the banning of books from curriculum be accompanied by procedural due

* “Application for a Piece of Ass.
. Patker v. Board of Education™ held that a teacher had notice and did
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importantly, a fair warning does not necessarily translate to a specific
warning. In Conward v. Cambridge School Committees,'”’ the First Circuit
upheld the discharge of a tenured high-school teacher for engaging in
sexually harassing speech.' The court found that a general state starute
prohibiting “conduct unbecoming a teacher” provided sufficient notice
that a teacher should not give a female student a document entitled,
" Less plausibly, the district court in

not follow school regulations in choosing to have his class read Brave New
World® Even though the county board’s reading list contained the book,
and even though the only “notice” provided was a warning on the reading
list that “great care [should] be taken in making book assignments,”* the
court gave great deference to the school’s after-the-fact determination
that assignment of the book was inapptopriate, reasoning that the school
had the right to require the teacher to heed the cautionary note.''

E. The First Amendment Rights of Students and Parents

The conceprt of schools as marketplace of ideas is most accurately viewed
as protecting the right of students to shop, rather than as protecting the

process). The court in Keefe v. Geanakos, 418 F.2d 359, 362 (15t Cir. 19697, alse pointed to the
lack of notice as a grounds for its ruling in favor of the teacher.

140.  See, e.z.. Parducci, 316 F. Supp. at 358 {finding that a teacher’s due process right was
violated when she was dismissed for assigning a book she was never told not 1o use); Fisher v.
Fairbanks N. Star Borough Sch, Dist., 704 P.2d 213, 215 {Alaska 1985} (upholding discipline of a
teacher who used a book after being instructed by the principal not 1o use it).

141. 171 F.3d 12 (1st Cir. 1999).

142, Hdoa22

143.  The body of this “Application” comprised a series of lewd questions written in a style
emulating a standard employment application. Id. at 17. The teacher conceded that he hadn't
read the document before giving it to the student but, having subsequently read it, acknowledged
that it was “wholly inappropriate for school use.” Id. at 23 n.2.

144.  237F. Supp. 222 (D. Md. 1965), affd on other grounds, 348 F.2d 464 (4th Cir. 1965).

145, 1. ar 228-15.

146, Id. at 225.

147.  Seeid. at 228-29; see also Frison v. Franktin County Bd. of Educ., 596 F.2d 1192, 1193-
94 (4th Cir. 1979) (holding that under the First and Fourteenth Amendments, 2 teacher was
entitled to prior notice that her in-class speech was grounds for adverse employment action, but
that a state statute explaining the duties and the grounds for dismissal of z teacher provided the
defendant fifth-grade teacher with adequate norice that discussing student notes conraining vulgar
words was not protected speech); Fern v. Thorp Pub. Sch., 532 F.2d 1120, 1131 (7ch Cir. 1976)
{upholding the discharge of a teacher who failed to follow a school’s controversial materials pol_icy
and then did not seek a hearing concerning the discharge). Even in Lacks v. Ferguson Reorganized
School Diserict, 147 F.3d 718 (8th Cir. 1998}, the court concluded that the student discipline code,
combined with administrative advice, gave the teacher adequate notice. Id. at 713-14.
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right of teachers to sell.'” The Court has offered assurance that students
do not “shied their constitutional tights to freedom of speech or expression
at the schoolhouse gate.”® These protections deserve mention because
students’ classtoom speech rights are so closely linked to those of teachers.
That is, courts turning to a marketplace-of-ideas rationale for protecting
teachers’ speech may sensibly turn to these students’ rights cases for help in
defining the parameters of that protection. Such cases also clarify and
buttress the deference courts give to educational policymakers such as
principals, superintendents, and school board members,

In Steirer v. Bethlehem Area School District, the U.S. Court of Appeals
for the Third Circuit ruled on a First Amendment challenge by a student
who objected to a district requirement that students complete sixty hours
of community service as a condition for receiving a high-school diploma.'™
The plainciff argued that students who participated in the community ser-
vice program were forced to engage in expressive conduct in violation
of the First Amendment.'” Altruism, she said, was an ideclogical view-
point, andlgompulsory altruism amounts to a compelled expression of that
viewpoint.

The court acknowledged that, pursuant to Barnette, a school could not
compel a student to affirm a belief or an attitude of mind. Moreover, the
court stated that it could envision a scenario in which a student could claim
a constitutional violation arising out of a school-imposed requirement of
community service.” However, the courr explained, rthe First Amendment
would only be implicated if thar student was required to provide community
service to an otganization whose message conflicred with the student’s con.
traty view.”” The program ar issue, however, did rot so limit the students,

148.  See Bd. of Educ. v. Pico, 457 U.S. 853, 86765 (1982 ) Pratr v. Indep. Sch. Dist., 670
F.2d 771, 779 (8th Cir. 1982) {noting a fundamental First Amendment “right to receive information
and 1o be exposed o contraversial ideas,” and upholding the right of three students to view a film
that the district had withdrawn following ideologically related complaints from a group of
parents). Bur see Seyfried v. Walton, 668 F.2d 214, 217 (3ed Cir. 1981) (rejecting students’ Fiest
.‘\fmendn;ent challenge 1o a school board's content-based decision ta cancel a high-school production
of Pippin).

149.  Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969); accord W.V.
State Bd. of Educ. v. Bamnette, 319 .S, 614, 642 (1943),

150, 987 F.2d 989 (3rd Cir. 1993).

151, Id. ar 990.
152, M.

153. 1d. at 993,
154. Id. at 996.

155,  Seedd.

We may assume arguendo that the members of the school board who
approved the mandatory community service program believed that
there was a value in community service . . . . The gamur of courses in
a school’s curriculum niecessarily reflects the value judgments of those
responsible for its development, yet requiring students to study course
materials, write papers on the subjects, and take the examinations is
not prohibited by the First Amendment.,"™

Accordingly, scudents’ First Amendment rights conceming curriculum deci-
sions exist within extremely tight parameters.'”’
. Comparable parental rights are similarly limited. Such parental claims,

‘again focusing on the hidden ideological influence of school curricula,

invatiably rely on the Supreme Court’s decision in Pierce v. Society
of - Sisters,'”® wherein the Court sustained a challenge by parochial and
private schools to an Oregon law requiring students to attend public
schools.” In its discussion, the Court acknowledged a parent’s interest in
the education of his or her child: “The child is not the mere creature of the
State; those who nurture him and direct his destiny have the right, coupled
with the high dury, to recognize and prepare him for addirional obligarions.”®
Most often, contemporary parental claims of this nature have been

pursued by fundamentalist Christians who view public schools as teaching a
doctrine labeled “secular humanism:™*

Secular educators no longer make learning their primary objective.

[nstead our public schools have become conduits to the minds of our

youth, training them to be anti-God, anri-moral, anti-family, anti-

free enterprise and anti-American.

156, 1d. A similar claim was rejected in Immediato v. Rye Neck School Distric, 73 F.3d 454
{2d Cir. 1996).

157 See, e.g., Bell v. U-32 Bd. of Educ,, 630 F. Supp. 939 {D. Vt. 1986) {upholding a school
board's decision to disallow a student production of the play Rumaways); see also Hazelwood Sch,
Dist. v. Kuhlmeier, 484 U.S. 260, 26667 (1988); Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 683
86 (1986).

158. 268 U.S. 510 (1925).

159, Jd. at 534-36. The challenged Cregon law is generally conceded to have been motivated
by a desire 10 lessen the influence of the Catholic Church, as well as post-World War 1 fears about
Bolshevism and the influx of aliens. See THE OXFORD COMPANION TO THE SUPREME COURT OF
THE UNITED STATES 634-35 {(Kermit L. Hall ed., 1952).

160.  Pierce, 268 LS. ar 535.

161.  While this s 2 politically charged rerm that is likely to be rejected by those labeled as
such, “secular humanists” ostensibly accept the following tenets: the supremacy of human reason,
the denial of the relevance of deity, che inevicability of progress {modernism), the role of science
as the guiding force of progress, the centrality and autonomy of humankind, and adherence 1o the
theory of evolution. See Eric C. Freed, Note, Secular Humanism, the Establishment Clawse, and Public
Education, 61 N.Y.L. L. REV. 1149, 1555 (1986,
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Public education roday is a self-serving institution controlled by
elitists of an atheistic, humanist viewpoint; they are more interested
in indoctrinating their charges against the recognition of God, abso-
lute moral values, and a belief in the American dream than they are
in teaching them to read, write, and do arithmetic.'®

A representarive example of such parental claims is provided by the
case of Smith v. Board of School Commissioners.”® Fundamentalist Christian
parents found various books objectionable, because the books purportedly
taught the children to use the scientific method and to think independ-
ently."" The district court agreed and issued an order banning the books.™
The parents’ objections, however, were not as persuasive for the appellate
court, which reversed the lower court, reasoning that giving students an op-
portunity to think for themselves was ar the heart of the schools’ mission.™

A similar parental claim in California tesulted in the following judicial
response:

The Constiturion of the United States does not vest in objectots the
right to preclude other students who may volunrarily desite to partici-
pate in a course of study under the guise that the objecrar’s liberty,
personal happiness or parental authority is somehow jeopardized
or impaired. To adhere to such a concept would use judicial constiry-
tional authority to limir inquiry to conformity, and to limit knowledge
ta the known.'?
Parents of high-school students in Massachusetts also lost their suit
claiming a mandatory school assembly violated their right to direct the
upbringing of their children.” The assembly, concerning AIDS awareness,

162, TiM LAHAYE, THE BATTLE FOR THE PUBLIC SCHOOLS 13-14 {1983).
i63.  827F.2d 684 (11th Cir. 1987).

164,  Seed. at 693.

165,  Id. at 689.

166,  Id. ar 693-94.

167.  Citizens for Parental Rights v, San Mateo County Bd. of Edue., 51 Cal. App- 3d 1, 32
(1975); see alsc Mozert v. Hawkins County Bd. of Educ., 827 F.2d 1058, 1064 (6th Cir. 1987)
{finding the parents religious curricular objections were simply too extensive and that to reasonably
accommodate the parents, the school would have had to develop a curriculum that would foster
only the plaintiffs’ own particular religious views); Williams v, Bd, of Educ., 388 F, Supp. 93 (S.D.
W. Va. 1975), aff'd, 530 F.2d 972 (4ch Cir. 1975). In Williams, conservative parents protested a
school board decision to adopt new texts that arguably chatlenged traditional American values
and morals. Id. at 95-96. In rejecting the parents’ action claiming that the decision had violated
their rights of free exercise of religion and family privacy, as well as the personal privacy rights of
their children, the district court stated that because the plaintiffs' claim was essentially only
disagreement with the values being taught in the schools, the complaine did not allege a violation
of constirutional rights, See id. at 96.

168, See Brown v, Hot, Sexy & Safer Prods., Inc., 68 F.34 525, 541 (st Cir, 1995),
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was sexually explicit but did not rise to the level of shocking the conscience
. Was sexually eXplct but did not T1se €0 th
and was therefore not actionable.

- . R
Like the previously discussed decisions rejecting teaghers . Flrs}
Amendment claims, these decisions consistently defer to the dlscFenhon o
school boards and principals and to the accepted role of schools in incul-
f 170
cating norms.

F. Levels of Scrutiny

The previous discussion illustrates courts’ histqricall recognition of twﬁ
primary, yet oft-conflicting interests when considering teacher speec
cases: (1) a societal interest in exposing students to’ a robusF exchange
of ideas, usually promoted through protecting teache.rs acadermF freedom,
and (2) a broad and unspecified, but not unconstrained, state ‘mterest in
value inculcation, usually promoted through limiting reachers ac?demlc
freedom. 1 will now examine the development of the law concerning the
level of scrutiny applied by courts when reviewing state actions alleged to
have run afoul of one of these interests. . .

In tecent years, the U.S. Supreme Court 'na§ c.onsmtem'ly applied
“public forum analysis” to cases involving r]??trlct1ons of speech I-C\m
government property such as school classrooms. COL.lrts k}ave found tblts
approach particularly useful when members» of the public might reasona ly
perceive the speech to bear the impnrpgtgr of th_e gov[?rnl;nentiqe
Pursuant to this analysis, a court rnust‘ lnltlallvmdemde‘ w etd er é]ic
government property is a traditional public forum,” a designated pu

169,  Id. at 531-32. o . .

170.  See Howard O. Hunter, Curricudum, Pedagogy, and the Constiturional Rights of Teachers ﬂ'{
Secondary Schools, 25 WM. & MARY L. REV. 1, 4 (1983} (arguing that deﬂi:rencc to the li(;al politica

Id be balanced with the constitutional protection of teacher classtoom speech).

pmlc?eis. Shogec beGocda ar!:?ews ICIub . Milford Cent. Schh., 533 US. 98, 1Q§—1G (2001')'. SantabFe
Indep. Sch. Dist. v. Doe, 530 U.S. 290, 301-05 (2000); Ask. Educ. Television Comm’n v. Forbes,
523 U5, 666, 672-75 {1998). .

172, See Slotterback v. Interboro Sch. Dist., 766 F. Supp. 280, 290 (E'.D' Fa. 1?91), s;f ezcbho
Gregory A. Clarick, Public School Teachers and the First Amendment: Protecting the Right o ,

YU L RV, 633, T0B-17 {1990},
® 1}'3'3\’ v Traditional public fora are those public places that have iong been devotsld to asseml'ﬁv
and debate. The U.S. Supreme Court explained that such a forum is a place that has “immemoria y}
been held in trust for the use of the public and, time our of mind, [has] I;.u:en used for“ PUrposes O
assernbly, commumicating thoughts between citizens, and discussing publ_u: questions. Ha,lgut? :d
Comm. 1:01 Todus. Org., 307 US. 491, 515 (1928}, Such traditiomal public fora have beeh limix .
1o public streets, parks, and sidewalks. See G. Sydnﬁ; Buchan?‘na. The Fa;; 2‘; im‘;ﬁw Publlcthe
oTHm, U. IL. L. REV. 949, 951. Those types of property have as “a

gee exci\?;:ge of ideas.” Cornelius v. NAACP Legal Def, & Educ. Fund, 473 U.S. ?_88, 800 (198521.
The state must permit expression within traditional public fora, subject only o time, pla::e.3 z;n
manner restrictions. See Perry Bduc, Asy'n v. Perry Local Educators’ Ase'n, 460 LS. 37, 45 (1983).
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forum,"™ or a nonpublic forum."” The level of serutiny-to-be applied ro the
stare action is dependent upon the forum designation. I[n other words, if
the court determines that the speech is taking place in a traditional or—
under some circumstances—a designated public forum, a restriction on that
speech will likely be declared unconstitutional, while a restriction on
speech in a nonpublic forum will likely be upheld.”™

174, Public fora created by government designation are those public places that the government
intentionally designates as a place or channel of communication for use by the public at large for
assembly and speech, for use by certain speakers, or for discussion of certain subjects. See Int’l
Soc'y for Krishna Consciousness v. Lee, 505 U.S. 672, 678 (1992). Designated public fora have
included the student center at a state university, a stare fairgrounds, and a municipal theater. See
Perry, 460 U8, ar 4546. A designared public forum is not required to matntain that status indefinirely.
It can become a noapublic forum if the government intenticnally changes its designation. [Id. at 46.
Among designated public fora, the Supreme Court has identified 2 subcategory called “limited public
fora” based on government intent w open the forum for use by certain groueps or for discussion of limited
subjects. Id. at 45 n.7; Cornelius, 473 U.S. ar 802. The Perry Court refers to the creation of a
public forurm only for “entities of a similar character” to those that the government intends to
include within the limiced public forum. Perry, 460 U.S. at 48. Content discrimination within
the designared, limired scope is subject to strict scrutiny, Comelius, 473 U.S, ar 800,

175.  Nonpublic fora are those public places (including military bases and county jails) that
are not traditional pubtic fora or designated public fora, See Buchanan, supra note 173, at 952,

176, The standard of review for a traditional or a designated public forum, assuming the
zestriction s content-selective {chat is, is directed at speech concerning a particular topic or
topics), is strict scrutiny. Id. ar 953-54. Therefore, the restriction will be held to pass constitutional
muster only if it is found to be necessary to serve a compelling government interest and to be
narrowly drawn to achieve that interest. See Widmar v. Vincent, 454 U.8. 263, 270
(1981). If the restriction is content-neutral, however, an intermediate level of review is applied.
Buchanan, supra note 173, at 953, In such a case, the regulazian will be upheld if it is found to be
narrowly tailored to serve a significant governmemtal interest and if it leaves open arrple
alternative channels of communication. See id.

The standard of review for a nonpublic forum, when the rescriction is not viewpoint-selective
{that is, is not directed at suppressing @ particular viewpoint), is merely rational basis. The restriction
will be upheld if it was passed in pursuit of a rational interest and if it employs 4 means reasonably
calculated to achieve that interest. This rational basis rest will be applied even if the restriction is
not content-neutral or speaker-neutral, so long as it is viewpoint-neutral. Id. at 954.

To date, the Court has not defimicively articulated a standatd of review to be applied if the
restriction is viewpoint-selective, but it has indicated that a strict scrutiny test would be praper.
See Ciry Council v. Taxpayers for Vincent, 466 U.S. 789, 804 {1984); see aiso Buchanan, supra
note 173, at 95455, As Laurence Tribe explains, “When the government clearly takes aim at a
disfavared message . . ., it makes no difference where that speech occurs.” 2 LAURENCE H. TRIBE,
AMERICAN CONSTITUTIONAL LAW 987 (2d ed. 1988). '

Of course, viewpoint selectivity is difficult 1o divorce from curriculum selecrion, a reality that
severely limits the applicability of general rules against viewpoint selectivity in the classroom
context. That is, courts look to school leaders to make policy decisions concerning which curriculum
to include and which to exclude, and such decisions necessarily reflect the viewpoints of the
policymakers. As William Buss explains,

in any case in which a teacher is discharged or disciplined for a curricular communicarion

or simply ordered to desist from offering the wrong book, poem, play, or explanation, the

curriculum seruggle will be about the teacher's unacceptable paint of view. . . . [Glovernment

speech will always involve privileging the viewpoint of the government spokesperson

who is authorized over the views of a zival govemment spokesperson who is denied

. For purposes of the amatysis mrthis Arvicle; Tt is mportant to undi:rztiar:g
three consequences of public forum analysis. Fisst, it is easily manipula e&'l
This means that courts can (and, in Laurence Tribe’s view, often do} use e%
public forum designation of property as a pretense—a Shorth?jndh wzizl 1;
concluding that free speech ifn a particul’ilr case %lmportanr and shou

ed.”™ The converse, of course, is also true.

pmte;:econd. a narrow public forum analysis applied toa classl?om spee;ih
dispure is likely to shortchange important consideranpns. unique to the
classroom, such as the marketplace-of-ideas and academic ﬁ-eedorr} concf::ms
discussed earlier.’® The classroom exists in order to serve an exceptlonall nc:c—l
tion: to facilitate leaming, sometimes inculcative but often analyu; dan '
critical. To date, such important factors have been excluded from ju ges)
public forum deliberations, which have {even in the most thoughtful oplruonsl
been limited to attempting to divine the degree to wh}gh the governmenta
creator of the classroom intended to allow free speech.

authority. For purposes of communicating the curriculum in a state edu;am:hni :x:::zagg,
the authority must be traced back to the source that‘Cl"eate‘d and .susts.ms that instit mus;
ln short, the usual nonpublic forum test that prohllblats viewpoint l1scnmma fon st
be modified for contexts involving curriculum decisions (and in all contexts in
government legisimately prefers its own speech).

Buss, supra note 108, ar 255 (footnotes omitted).

te 176, at 987, o ' .
i;; fc;.e gﬁ:&i:.ufi:ﬂ;z;ple, the Court’s opinion in Widmar. The University of Missouri

idi iversi iliti i f student organizavions,
licy of routinely providing university facilities for meetings o ation
h:‘su:napgl;c:\ zrd::uto encourage such activities. Widmar, 454 U.S. at 264. Howev‘eF, the um\ir:mgr
glso adopted a regulation prohibiring the use of such facilities for purposes of rehguol:s_ wors :ipthe
religious teaching. See id. at 265. A student religious organl imt;gn d:‘?,asu'?md'iﬁ the regulation, an
invali it, primarik lying a free speech analysis. Id. ar 267- - o -
Coul;;:;a ::(iautlegd ti:atp the um:r:g?ww:jy impose reasonable restrictions compatible tfﬂ[h its edqca}:;)en;:
mission, the Court decided that the university had opened its focilities to students in genelral. L by
creatmé a designated public forum. Id. at 267-68. Because the regulation was content-selective,
ied stri iny. 1d. at 269-70. o
Cour{'ﬁzﬂ:;gliﬂi:lst;\mﬂz?y@un’: analysis is that it depends upon thg initli)zl chaﬁ:tenzatuclm;g :3}:;
mment's invitation. In this case, the invitation was considered to to the general sud
govelatio: t:ngl:}lxt:tel:::lmi; of religious groups was considered to be an uqconsmunonal exc;ptlfrl\.
II)-{Qplil ver, 'if the Court had’ decided that the channel of communication was not particu ;;
. mpmn; it could hsve manipulated the analysis to. avoid the public forun:\ destgnano‘rfl.‘
;3uc}1man' supra note 173, at 958-61 (explaining that the Court cou!d havg clfassnfied thi fﬁc: It;lfn:ss
a nonpubl;.c forum if it found thax the university had extended its original invitation to “all stu
speak bject other than religious matters”). ‘ .
w*:)?‘;am tJIolt'zl:ert g&ﬂf&?wiu offers a critique and reformulation gf the public forum ::Fp:)r;:a};
See Rc;bert C. Post, Berween Governance and Management: The History and Theory of
Forum, 34 UCLA L. REV. 1713, 1782-84 (196;;._133
nying notes . ) _
}g(l) Sﬁmﬁi?ﬁ?mz{%ibk means of addressing it are discussed in greater derail

in Part 11l of this Article.
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Relared to this second concern is a third concern: The level of scrutiny
-applied te a-restrictiorron teacher speech-—=and thiis the chances of that speech
receiving meaningful constitutional protection—depends on whether the
classroom is found to be a designated public forum,' and this determination
depends on the intent of the government body or bodies that created the
forum. Yet a school classtoom should be thought of as created by an amalgam
of federal, state, and local governmental actors.”™ Pursuant to the Tenth
Amendment, the federal government effectively passed along the creation
and maintenance of k-12 schooling to the individual states.'™ The states
retain ultimate authority and responsibility for the schools,”™ but much of
that power is usually delegated ¢ local school districts, and is there divided
between the boards of education and the district administrative offices.”™
The local school districts, in eurn, give individual schools varying amounts
of authority over what takes place in the classroom.”” And, of course,

182, A classroom is clearly not a traditional public forum.

183, See JOEL SPRING, CONFLICTS OF INTEREST: THE POLITICS OF AMERICAN EDUCATION
(2d ed. 1993}, Douglas E. Mitchell, Governance of Schools, in 2 ENCYCLOPEDIA OF EDUCATIONAL
RESEARCH 549-38 (Marvin C. Alkin ed., 6th ed. 1992). '

184. See FREDERICK M., WIRT & MICHAEL W. KIRST, THE POLITICAL DYNMAMICS OF
AMERICAN EDUCATION 195 (1997)%: Michae! W. Kirst & Frederick Wirt, State Role, Legislative
and Executive, in 4 ERCYCLOPEDIA OF EDUCATIONAL RESEARCH, supra note 183, ar 1267, 1268;
see also Tirtker v. Des Moines [ndep. Sch, Dist., 353 U.S. 503, 507 (1969) (noting that state and
local school officials have the authority, within constiutionat bimits, “t0 prescribe and control
conduct in the schools"); United States v. Darby, 312 U.S. 100, 124 (1941) (explaining that the
Tenth Amendment was intended “to allay fears thar the new national government might seek to
exerciss)powers not pranted, and that the states might not be able to exercise fully their reserved
powers™}.

Federal involvement in education is most felt in terms of programs, for example, the Ele
and Secondary Education Act (ESEA), Pub. L. No. 103-382.F;OBg Srat. 3519 ( 19%4')t(}::;odiﬁ2:le::a2rg
USC. §§6301-8%62 (2000)), provides approximartely $12 billion to school systems across the
country for compensatary education provided te children at risk of schoel failure whe live in low-
income communities); civil rights mandates (e.£., 20 U.S.C. §§ 1681-1688; 42 U.5.C. § 2000d{1)-
(?? {2000}}; and tesearch (for example the Deparrment of Education's new Institute of Education
Sciences, which replaces the Office of Educational Resesrch and Ymprovement (OER1} and houses
national education centers focused on research, statistics, and evaluation). More recently, national
standards and assessments, as well as the promation of intetnet technology, charter schools, and
building of more school facilities, have become a federal focus. See, e.g., Titles Nl 20 UI.S.C.
.§§ 6801-7001 (rechnology), and X1 §§ 8501-8510 (facilities), of ESEA. In each case, the federal
involvement is technically voluntary. For example, if local districts choose to forego federal
21205%,‘ (t:l'.xegyzrz)eggd ljft comply with the civil rights rules set forth in Title VI and Title XI, see, e.g.,

!85. See Buty v. State, 842 P.2d 1240, 1251 (Cal. 1992) (holding the state of California
ultimately responsible for ensuring the education of students in a financialty unviable school district)

186, e it & Wit sigra ot 184, 1 1269, ‘

. See Marin Butlingame, The Politics of Education and Education Policy: The ;
I";ANI%%%?K Vﬁc/)'ll:l RESiAEgy—ldO]E‘IEjD%CATIONAL ADMINISTRATION 439?-?1 (Noﬁhﬁi:a‘z
ed., ; William L. R ole in Education, in 2
RESEARCH, supra note 183, at 753, 75361, ENCICLOFEDIA OF EoucATIONAL
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teachers are ultimarely given some discretion—if only because of the impos-

sibility of absolute regulation."
- Whose intent, then, should a court look to in order to ascertain whether

‘the government intends to create a designated public forum in the classroom!?

Because we are ultimately attempting to determine the extent of protection

for teachers’ speech, courts will not allow teachers themselves to create a

public forum. Also, because the federal government’s involvement in the
administration and control of schooling is still relatively limited,' federal

‘intent {which is, even in the best of situations, quite difficult to determine)
should not be particularly persuasive.” Consequently, courts, if they are so

inclined, would most likely search for intent at the state level, ar the district
Jével, and at the school level.” Such a search will rarely yield a single, clear
intent.

U188, See LIPSKY, supra note 32, at 3-15. For an overview of schoo! structure and governance,
see JAMES W. GUTHRIE & RODNEY |. REED, EDUCATIONAL ADMINISTRATION AND POLICY:
EFFECTIVE LEADERSHIP FOR AMERICAN EDUCATION (1986).

189.  See Terry A. Astuto & David L. Clark, Federal Role, Legulative and Execurive, in 2
ENCYCLOBEDIA OF EDUCATIONAL RESEARCH, supra note 183, at 491, 491-498, Even the No
Child Left Behind Act, which essentially requires each state to administer a particular type of
accountability system, and which stands as the federal government's most extensive intrusion
upon states’ authority in education, leaves some discretion and mest clerical chores to the states.
See 201J.5.C § 6311(b}.

“190.  Paul Brest has set forth persuasive arguments attacking the wisdom of seeking to
determine legistative intent in the context of racial discrimination. See Paul Brest, In Defense
of the Ansidiscrimination Principle, 90 HARV. L. REV. 1 {1976); Paul Brest, Palmer v. Thompson: An
Approach to the Problem of Unconstinurional Legislative Motive, 1971 SUF. CT. REV. 95, 119-30; Paul
Brest, Reflections on Motive Review, 15 SAN DIEGC L. REv. 1141, 114246 (1978); see also Kenneth
L. Karst, The Costs of Mative-Centered Inquiry, 15 SAN DIEGO L. REV. 1163, 1165-66 (1978).

191. At each of these levels, we find a variety of attempts to control what goes on in the
chassroom. At the state fevel, for example, consider the following hodgepadge of mandates from
the government of California concerning what must be included in the k=12 course of study: (1)
“the mature of alcohal, narcotics, Jand) restricted dangerous drugs,” CAL. EDUC. CODE § 51203,
{West 1997), (2) venereal disease, § 51202, (3} “the development of the American economic
system including the rote of the entrepreneur and labor,” §% 51210, 31720, {4) “a study of the role
and contributions of both men and wornen, black Americans, American Indians, Mexicans, Asians,
Pacific Island people, and other echnic groups w the economic, political, and social development of
California and the [United States].” § 51213, (5) the Americen legal system, the tights and duties
of citizetwship, and human rights issues, including “the inhumanity of genocide, slavery, and the
Holocaust,” § 51220, and (6) parenting skills, including the teaching of self-esteem. §51220.5. Note,
however, that a student can be exempted from this parenting skills curriculum if she demonstrates
mastery of the course material. § 51220.3(c).

In addition, the California Education Code provides that, while sex education courses cannot
be requited of students, § 51550, any such courses which are offered must emphasize abstinence,
cite the failure and success tates of condorns, discuss the “possible social and psychological conse-
quences of preadolescent and adolescent sexual intercourse outside of marriage,” and teach honor
and respect for monogamous, heterosexual marriages, § 51553,

Certain curviculum is also prohibited. For exarnple, the instruction cannot “reflect adversely
upon persons because of their race, sex, calor, creed, handicap, national prigin, or ancestry.” § 51500.
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With this background in mind, consider the Supreme Court’s public
forum treatment of schools in Hazelwood School Diseric v. Kuhlmeier.” The
Hazelwood school administration had censored the school newspaper on the
hasis of the principal’s judgment that the articles were improper. The Court
after deciding that the school newspaper constituted a nonpublic forurn,
held that this censorship did not violate the student-authors’ rights.” ’

Writipg for the Court, Justice White reasoned that the newspaper was
zxgggzilzi:lcmfo_rly}lz }Le‘i:;u;ef it was a closfaly supervised curricul.ar leamipg

scrutiny applied, therefore, was rational basis:
whethet tl’l‘f censorship was “reasonably related to legitimate pedagogical
concemns.”  The Court found sufficient school rationales to meet this low
level of scrutiny.”™ For example, the Court determined that the school needs
to censor, at times, in order to protect itself from having people attribute
;peech to it with \:’hich it disagrees.” Moreover, a school should not be
moir;?gnt.g‘mtsolerate speech that is inconsistent with its ‘basic educational

Among the cases that followed Hazelwood, Virgil v. School Board™ is
typical, in that it failed ro engage in a well-defined public forum analysis.™
The appellate court decided in favor of a school board that had remov;ad
certain texts from the eleventh- and twelfth-grade curriculum following
parental complaints that the curriculum contained sexually offensive mate-

rials. Th i i i i8i i
r n:ﬂm’ e court simply cited Hazelwood for its decision to apply rational basis

Also, a teacher is prohibited from teaching communism “with the indoctri
incylcate in the mind of any pupil a preference o ism.” Sag [© indectrinace or te
e e e (]98%)? P ce for communism.” § 51530.
193, Id. at 267-68.
194,  Id. at 268.
195, .17
196.  1d. at 274-75.
197, Id ac 271-73.
198.  Id. at 266.
;(9)3 262 :]j)d 1517 (11th Cir, 1989,
200. ee also Lacks v. Ferguson Reorganized Sch. Dist., 147 F.3d 718, 72 i
Lcl:;rf fl;)laz;:umdlar}d)applyig t;u; “legitimate pedagogical concern” standard‘. I:;u: rffvtle.lr S«Ii:irg;?gé
rum anzlysis); see ila . i i
AR (2d¥;‘1r‘ by no v. Sag Harbor Union Free Sch. Dist. Bd. of Educ., 42 F.3d
201, The decision in Hazelwood was also applied in Roberts v, Madigan, 921 F.2d
Cir. 1990), which upheld a school board decision forbidding fi&h-gmﬁ‘:lf‘ielacheffim ’:Sﬂ.ﬁfﬁﬁ
Blblg in ;lass (ggd ordering the removal of religious books from his classroom [ibrary). 1d. ac 1059
ghlle this decision largely turned on the coust’s application of the Free Exercise and Estal;llshmen;
auses, the court‘also addressed the teacher’s claim of academic freedom. Id. at 1053-57. In applyi
Hazehmd and rejecting the teacher’s claim, the court stated that it found “no reason here topc})ra‘m.g
distinction between teachers and students where classroom expression is concemed.” Id. at 1057 "
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Notwithstanding the rather cavalier treatment of students’ First
Amendment rights in Hazelwood and related cases, it is important to note
that ¢'re Hazelwood Court’s holding did not reach the public forum status of
the classroom. Nor did the Court's holding address protections for teachers,
as opposed to students. The Court's only allusion to these issues—and one

" that several lower courts have since cited-—was the dictum that if “no pub-
 lic forum has been created . .. school officials may impose reasonable restric-

tions on the speech of students, teachers, and other members of the school

. -community.”™" On its face, this dictum leaves open the question of whether

any given classroom has been created as a designated public forum, but some
lower courts have converted the Court’s conditional “if” statement into an

absolure directive.
In particular, the U.S. Court of Appeals for the Fifth Circuit, in

Kirkland v. Northside Independent School District,” and the Fourth Circuit, in

Boring v. Buncombe County Board of Education,”™ have set forth baffling
opinions, combining this Hazelwood dictum with a second line of cases con-
cerning teachers’ First Amendment free speech protections outside the
classtoom.” The Boring court, in fact, reached the conclusion that teach-
ers’ classroom speech has virtually no First Amendment protection.”

In a case similar to Madigan, the U.5. Ceurt of Appeals for the Seventh Circuit held that
academic freedom did not protect the right of a junior-high-school social spudies teacher o teach
“nonevolytionary thearies of creation.” Webster v. New Lenox Sch. Dist., 917 F.2d 1004, 1006
{(7th Cir. 1990). The court’s stated rationale for this holding was that the school board had the
sole authority to set curriculum, the board had prohibited religious advocacy, including the teaching
of creation science, and the teacher had deviated substantially from that directive: “The first
amendment is ‘not a teacher license for uncontrolled expression at varjance with established
curricular content.™ Id. at 1047 (ciration omitted); see also California Teachers Ass'n v. State Bd.
of Educ., 271 F.3d 1141, 114849 {9th Cir. 2001) {assuming, without deciding, that Hazelweod
would supply the appropriate standard for deciding if a teacher enjoys constitutional protection for
instructionat speech); Peloza v. Capistrano Unified Sch, Dist. 37 F3d 517, 511 (Sth Cir. 1994)
(rejecting the claim of 2 high-school biology teacher whao claimed that his school district wrongfully
forced him 1o teach evelution}.

202. Hazelwood, 484 U.S. at 267 {emphasis added).

203, 890 F.2d 794 {5¢h Cir. 1989).

204. 136 F.3d 364 (4th Cir. 1998) {en banc); see also Harrison v. Coffman, 111 E. Supp. 2d
1130, 1132-33 (E.D. Ark. 2000} (explaining that the Eighth Circuit rejects the Boring approach);
Drew Lindsay, Dramatic License, TCHR. MAG. Oct. 1998, at 14-28 {discussing the Boving
controversy).

305. This second line of cases features Pickermg «. Board of Education, 391 U.S. 563 ( 1968),
and Connick v. Myers, 461 U.S. 138 (1983).

706,  The Kirkland court only held that wachers could not substitute their own supplemental
reading list for the officially adopted list. Kirklond, 890 F.2d at 802, That is, the teachers could
not disobey what was essentially a direct order. In contrast to Boring, the Kirkland courr was
careful not to stray beyond the facts before it. The court, in fact, cautioned that it did not “sugpest
that public school teachers foster free debate in their classrooms only at their own risk or that their
classcooms must be ‘cast with a pall of orthodoxy. We hold onby that public school teachers are not
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Boring involved a high-school drama teacher in the Town of Black
Mountain, in western North Carolina, who had been involuntarily trans-
ferred to another school following her selection, direction, and production
of a play called Independence.”” The drama depicts a dysfunctional, single-
parent family consisting of a divorced mother and three daughters.™ One
daughter is a lesbian, and a second daughter is pregnant with an illegitimate
child”™ The teacher’s suit claimed First Amendment protection for her
activiries."”

The appellate court's opinion held, in very strong terms, that the teacher
had no First Amendment right to participate in the “make-up” of the
schoot curriculum through the selection and production of a play."’ These
activities are simply not protected First Amendment speech, the court con-
cluded.™ Rather, they gave rise to “nothing more than an ordinary employ-

free, under the first amendment, to arogate control of curicula.™ Id. ar 801-02 {quoting Keyishian
v. Bd. of Regenss, 385 LS, 589, 603 (1967)}. The Kirkland court misquoted Keyishian. The original
quote was “cast a pall of orthodoxy.” Keyishian, 385 1.S. at 603.

207, Borng, 136 F.3d at 366-67.

208, Id. ar 366.

209, Seeid.

210. By all accounts, the teacher did not violate previously stated curricylum standards, and
she followed every previously required standard set forth for the selection and approval of the
schon! production. 1. [n addition, when the principal so requested, she redacted certain portions
of the production and only permitted its performance after that performance had been explicitly
approved by her principal. See Lindsay, supra note 204, at 25. These facts place the Boring decision
outside the mainsiream line of cases that require reasonable notice prior to disciplining a teacher.
See also Lacks v. Ferguson Reorganized Sch. Dist., 147 F.3d 713 (8th Cir. 1998); Bd. of Educ. v.
Wilder, 960 P.2d 695, 695 {(Colo. 1998). The Wiider court found that the district had a legitimate
pedagogical interest that outweighed the teacher’s First Amendment rights, and therefore upheld
the district’s firing of a teacher who had shown an R-rated film (*1900™) replete with nudity, sex,
and violence, Id. at 704-05. As defined by the District, “controversial learning resources” are
those “not included in the approved learning resources of che district and which are subject to,
disagreement as to appropriateness because they refer or relate to controversial issues or present
material in a manner or context which is itself controversial* Id. ac 698. Because Boring was
only transferred, the court may have viewed the dispute as merely over whether a teacher should
be allowed to re-decide curriculum. That is, when a sanction is light, a court may see irself as having
ta decide which curticulum option is most appropriate, and it will almost always defer 1o the
school board's or administrazors' autherity and discretion to make such a decision. Thus, the court
in Krizek v. Board of Education, 713 F. Supp. 1131, 1142 (N.D. IIl. 1989), concluded that an
appropriate standard of review would consider the severity of the sanction imposed upon the
teacher, reasoning that the severity of the sanction is proportional to the chilling effect. See also
Mailloux v. Killey, 323 F. Supp. 1337, 1392 (D. Mass. 1971) {discussed supra note 136).

211, See Boring, 136 F.3d at 366.

217 Id. ac 367; accord Erskine v. Bd, of Educ., 207 F. Supp. 2d 407, 409 (D. Md. 2002). In
Erskine, the plaintiff-teacher had been investigated and reassigned after parental complaints about
his writing “negra,” for the color black, on the chaikboard as part of a Spanish lesson. 1d. at 405.
Because the teacher was simply following the school's lesson plan, the court held that he was not
engaging in protected speech. 1d. at 409. Applying Connick, the court nated that this was not
speech related to a public concern and, in fact, “{p]laintiff cannot claim that he has a protected

‘Shelby County School Disrict,
‘(in Cockrel) and the Fourth and Fifth Circuits (in Boring and Kirkland,

‘respectively).

ment dispute.”™ Even if the teacher’s activities did constitute protected
speech, the court opined, the school could constrain that speech: “The makeup
of the curriculum of [the school] is by definition a legitimate pedagogical
concern,”™ This line of reasoning was subsequently rejected in Cockrel v.
W creating a split between the Sixth Circuit

+.+ Another noteworthy aspect of the Boring and Kirkland decisions is that
‘thiey applied a line of cases that address teachers’ First Amendment s;lgeech
protections outside the classroom.™  Pickering v. Board of Education™ and
subsequent cases, most notably Connick v. Myers 2% outlined the parameters

interest in speech that, by his own admission, was not his.” Id. Cne wroubling imptication of this
holding is that such a teacher is unprotected whether he strays from the district’s lesson plan or
whether he sticks to it.

713.  Boring, 136 F.3d at 368; Kirkland v. Northside Indep. Sch. Dist, 890 F.1d 794, 801
{5¢h Cir. 1989).

214.  Boring, 136 F.3d at 370. This type of circular reasoning arises with alarming frequency.
See supra text accompanying notes 199-201. Rational basis scrutiny becomes meaningless in the
face of such a “definition.”

215, 270 F.3d 1036 (6ch Cir. 2001), cert. denied, 123 S. Cr. 73 (2002). Relying in part on
Boring and Kirkland, the district court in Cockrel had determined that the plaintiff's presentation
to her fifth-grade class of a lesson on industriai hemp (with actor Woody Harrelson visiting as a
guest presenter} constiruted the unprotected conduct of selecting a cutriculum, not speech in the
sense that she was trying to convey her own opinions. Id. at 1046. The court of appeals reversed,
reasoning that Boring and Kirkland had overextended Connick in their determination that a
teacher, in choosing curricubutn, is not speaking as a citizen but rather as an employee oo marters
of private interest. Id. at 1051. The Boring and Kirkland courss’ interpretation of Connick, the
Cockrel court explained,

essentially gives a teacher no right to freedom of speech when teaching students in a
classroom, for the very act of teaching is what the employee is paid to do. Thus, when
teaching, even if about an upcoming presidential election or the importance of cur Bill
of Rights, the Fourth and Fifth Circuits' reasoning would leave such speech without
constitational protection, for the teacher is speaking as an emplovee, and not as a citizen.
Id. at 1051=5Z. The court continued:

If the Fourth and Fifth Circuits’ interpretation of Connick were correct, then any rime a
public employee was speaking as an employee . . . the spesch at isue would not be protected.
s the Supreme Court made clear in its analysis, however, the key question is not whethe‘r
a person is speaking in his role as an employee or a citizen, but whether the employee's
speech in fact touches on matters of public concern.

... In Cockrel's case, although she was speaking in her rele as an employee when
presenting information on the environmental benefits of industrial hemp, the content of
her speech . . . most certainly involved matters related to the polirical and social concern
of the community, as opposed o mere matters of private interest. Thus, contrary o the
analyses in Boring and Kirkland, we hold thar Cockrel’s speech does touch on matters of
public concern. .

1d. ac 1052.
216.  See, e.g., Boring, 136 F.3d at 368.
217, 391 US. 563 (1968).
218, 461 1.5, 138 (1983).
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]
of teachers” extra-classroom speech protections™ The basic rule of these
cases is that qnly speech that addresses a “matter of public concern” is
eligible to receive heightened First Amendment protection.”™ “Whether an

employee’s speech addresses a marcer of public concern must be determined

by the content, form, and i
, context of a given statement, as rev
whole record.™™ ’ ealed by the

The I%cz)zrmg and Kirkland courts, however, imported this rule into the
¢lassrooms. _The result is strained, contrived, and nonsensical: how does
one chgractetlze instruction as a “matter of public concern” or “I‘l;)t a matter
of public concem””™ As the Boring dissent points out, extra-classtoom case
differ from intra-classroom cases in that the former do nor directly imp[icates

the teachers' professional role in the classtoom.™ Thar is they do not reach
the schools’ educational function: ’

The public concem element articulated in Connick fails to account
adequately for the unique character of a teacher's in-class speech
When a reacher steps into the classcoom she assumes a positior;
of e:xtraordz’nary public rrust and confidence: she is charged with edu-
cating our youth. Her speech is neither ord inary employee workplace
speech nor common public debae. Any attempt to force it into either
of Fhese categories ignores the essence of teaching—ta educare, to
en_h.ghten. to inspire—-and the importance of free speech o this nr,zost
critical endeavor. As the Supreme Court proclaimed more than fort

years ago: “Teachers and students musr always remain free to inquire‘f

to study and v i i
A y to g‘alu_ate. €0 gain new maturity and understanding;
otherwise our civilization will stagnate and die.”™

219, A high school teacher wrote a letter to al itici
‘ local newspaper criticizi jon’
Imcpench}ture of 1ax money on athletic facilities instead of on educaifan Pmnglfllw‘fg d;e;l}ﬁl.-g.o:fggga t!}g:;l X
_F}t]teraz s::(:i Cl'fltlclled & current proposal to increase the tax rate to support public schaol; Ide
Picieri :g's zg}f:j:ﬁno; respo;xded b]: firing the teacher. [d. The U.S, Supreme Court found that
- t to freedom of speech was violated, since the raising and expenditure of
is matter of legitimate public concern. Id. ar 574. *[Sitatements by publicp;ﬁiclial:eo(:'l ﬁtlt:?sn?;

public concern must be accorded First Am i
‘ endment protecti i
are directed at their nominal superiors.” Id. i Fon despie the fac tat the tements

230.  Connick, 461 U.S. az 146.

22i.  Id ar [48.

ggi !See. I:.g.. Boring, 136 F.3d ar 368.

. n this tegard, recall Alexander Meiklejohn" i ;
' _ . john's perspective, i
::\me.ndment is the linchpin of a system of free expression. Sczoﬁme:::imzrsg:;;gnii;;hewl:ﬁm
rt;cll.:;:f ::1 (::t:;:::?c:l-l;eg the disput;i;l a:z:ut employment. But when focusing on the studer;ts’ rigi:
1€y, democracy, i i

e of e s o o;r a0 ucation, First Amendment concerns come to the fore and

224, See Boring, 136 F.3d ar 378,

225, id a3 i i i
156 (05T at 378 (Morz, J., dissenting) (quoting Sweezy v. New Hampshire, 354 U.S. 234,

Two cases-do-present facts that bridge the intra- and exrra-classtoom
lines of cases. Piver v. Pender County Board of Education™ applied the
{Pick=ring/Connick analysis to a case of in-class teacher speech, finding First
Amendment protection for a social studies teacher who allowed classroom
discussion of the principal’s hiring and gave classroom time for the prepara-
+ion of a student petition oftering support for the principal.” The court in
Doums v. Conway School District'™ granted a fired second-grade teacher
injunctive and monetary compensation against a school district that had
retaliated against her complaints, primarily concerning school maintenance.””
Part of the teacher’s offending activities merged with classtoom instruction.
For instance, she asked her students to depict their feelings about the
classroom’s broken water fountain, and she then sent these drawings (of, for
example, wilted flowers and of pupils lying down and asking for water) to
the school principal.”® She also supported a student project that involved
drafting letters to the school's supervisor of the lunch program, asking that
raw (rather than cooked) carrots be served.”’

Ir should be noted rhat even rhe dissenting judges in Boring, while they
rejected the applicability of the Pickering line of cases and while they con-
tended that the teacher's speech was indeed entitled to some First Amendment
protection, still adopted the Hazelwood “legitimate pedagogical concern”
standard, thus extending Hazelwood from students to teachers.”™ In doing

216, 835 F.2d 1076 (4th Cir. 1987},
227, Seeid. ac 1079-82.
228. 328 F. Supp. 338 (ED. Ack. 1971).
229.  Id. ac 350,
230.  Id. ar341.
231, See id.; see also Karen C. Daly, Balanemg Act: Teachers' Classroom Speech and the First
Amendment, 30 ].L. & Epuc. 1, 10-11 (2001). Karen Daly has written:
In the educational context, the line berween public concern and personal grievance is
often blurred. . . . Teacher speech on school overcrowding, excessive student to teacher
ratios, or the merits of standardized testing, to name a few examples, can be plausibly
read as either a contribution to ongoing comimunity debate on a controversial educational
issue or an individualized complaint about employment conditions.

Id. {citation omitted).

232.  Blind application of the “legitimate pedagogical concern” standard has also obscured
the general rule thar, even in nonpublic fora, restrictions on speech must not be viewpoine-selective.
See sipra text accompanying note 176 {discussing viewpoint selectivity}. This poines co a direct
conflict between, on the one hand, authorities giving school districts the discretion o determine
curriculum for the teaching of values and, on the other hand, the application of public forum
analysis to teacher speech cases. For instance, a strong present-day American norm favors
heterosexuality over homosexuality—and this norm can become evident in teacher speech cases.
See Boring v. Barcombe County Bd. of Educ., 136 F.3d 364, 366-80 (4th Cir. 1998); Fisher v.
Fairbanks N. Star Borough Sch. Dist., 704 P.2d 213, 216-17 (Alaska 1985) (holding that the school
board has a duty to inculcate coramunity values and has a right to control curriculum and to discipline
a teacher who used 2 gay-rights book, in defiance of the principal’s instructions). Given this norm, a
hypothetical fifth-grade teacher would likely feel free to read her class a love story about 2 male and a
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so, the dissenters implicitly denied the possibility of the classtoom being
a designated public forum. Equating teachers’ free speech rights with those
of students similarly undetcuts the professional nature of the teachers’
position. If Americans want their teachers to exercise discretion in the
classroom, then these teachers rust be given grearer than the bare minimum
of First Amendment prorection.””

At least two additional courts have decided that a classroom is a non-
public forum. Ward v. Hickey™ concemed a ninth-grade biology teacher who
had discussed the abortion of Down’s Syndrome fetuses with the class,*”
Mirroring Boring and Kirkland, the Ward court failed o substantively address
the issue of whether the government had raken any steps o create a designated
public forum in the classroom. The court simply reasoned, “Like the newspaper
fat issue in Hazelwood], a teacher’s classtoom speech is part of the curriculum.
Indeed, a teacher’s principal classroom role is to teach students the school
curniculum.  Thus, schools may reasonably limic teachers’ speech in that
setting.”” This analysis simply assumes that the setting for any activity tied
to the curticulum is a nonpublic forum.”

female. However, that same teacher would likely hesitate hefore reading NANCY GARDEN, ANNIE
ON MY MIND {Aenal ed., 1992) {1982), a novel for young adults chat depicts a romantic
relationship between two teenage girls. Bur see Case v, Unified Sch. Disc., 908 . Supp. 864, 875~
16 {D. Kan. 1995} {ruling unconstitutional a district's remaoval of this book}. Using public forum
analysis and assuming thas this teacher's classroom is held to be a nonpublic forum, restricrions
placed on the reading of Annie should nonetheless b held uncomstitutional if the teacher can
prove that the restriction was based on ideclogical content—that it arose only because the teacher
expressed 2 particular viewpoint on thar topic. As noted earlier in this Atticle, such a contention
of viewpoint selectivity places courts in the difficult pesitich of trying to divorce appropriate
curicular decisionmaking from inappropriate partisanship. But the plainsiff-teacher may, for example,
make the court’s job easier by demonstrating selective censorship—chat the district has ignored &
multitude of other incidents involving teaching ourside the boundaries of expressly approved
curriculum, even on the same topic. Nonetheless, those who believe that the political process
should govern classrooms would argue that such censorship is well within the role that the districr
should play—and an example of schools’ traditional task of indoctrination. See, e.g., Boring, 136
F.3d av 366-70.

233, The dissent basically concedes this poiat, noting the very limited protection given by
the Hazelwood standard: “In all likelihood, if remanded, this case would be resclved in favor of the
Board ac the summary judgrment stage, as several pedagogical concems probably justified the Board's
action.” Bormg, [36 F.3d ar 374 (Hamilton, )., dissenting),

234, 996 F.2d 448 (1st Cir. 1993).

135 . at 4350,

236, Id.ar453. :

237, In general, courts’ analyses In these public forurm cases have been slipshod, leaving the
observer to speculate as to each court’s rationate. One is tempted, in reading these cases, to chatitably
conclude that each court implicitly determined that the school board's intent was to have the

classrcom be a nonpublic forum. But the courts have provided litrle basis for presuming even this
minimal insight.

1003

depth to its analysis. A ninth

] ' strict™ coure added slightly more
T e e A n Pub»l;crfjil Zilv?:lment teacher had discussed witljm
his class a rumor concerning the alleged sexual’behavtor of two of lthte dsc::)o(s}ll:
students.”” Superficially, ar least, the teacher§ comment wa; rela i“" 1he
day's curriculum, but he later acknowledged h{,s own poor ]Iukgmzn};icmng
court began its opinion with a short discussion of Connick an nstimted,
then tumed to Hazehwood. In determining whether the classroom co

a public forum, the court wrote, | o
’ A podium before a captive audience of public school Chl.ldrfin nzlizc;;
sively different from a street corner soapbox. The “C]IDoul"t lnfoa; poood
explained thar a public forum is not creatgd v urlallc1 i n oy
permitting Ymited discourse, but only ”by intentiona Yand P ne
a nontraditional forum for public discl.(out_se. Ifl :: ;t:;tf;l e ;:fo y
i ool newspaper as part of a journali :
2? :noiia;:t?to open :F classroom for public discourse thfsn an 0rd1r§1i-z
classroom-—such as the one in which Miles taught——{s not a puded
forum. There is no evidence that schc?o] guthormes Tl}?t:;ore
tw open Miles’ government“class for iubflm dlsfc;u;s;mendi . pm:
we conclude that the school rslserved the forum
pose” of teaching government. ‘ .
The Miles court’s analysis is probably the oSt approgretate ar&?;liou“
line of cases applying Hozelwood to the classtoom, if or;ly thn:a.\:?e, he court
included the starement, “There isno e\g?e?e that s&;.}\?roh :\;mc:}: ;c; e
to open Miles' government class for public sscclmsi o
here is that the plaintiff failed at the tna._l evel o cre P
which the appellate court could have cqnmdered acts byhsriihgzi t?a;zk;?lzglzs‘
creating a designated public forum. But if such evidence ha

the court would have considered it.

238, 944 F.2d 773 (10th Cir. 1991).
A SN decline in the “quality” of the schocl
had been discussing a purported ecline in th _ -

. zwi%?ﬂll; t%cil;e:opic was not challenged as inappropriate or outside d\;\ cumw}t‘:‘g dvfjc}:;
since dent asked for specific examples, the teacher replied that in the past l'e schmbeaer v
oda littering the school grounds, and he asserted that school discipline wasde ewer. 1o,
soda Can-ie:lmjltsngtm were not objected to by school authorities. However, heﬂth}edn EE“\ ed,
think -Stalt%'? ou.: wcx.;id have seen two students making out on rhe rennis cour.” Id. gm};mving
refem:?maw:klymnomdallegaduidemﬂmmswdmmmobsemddu previous day

i i during lunch hour. Id. -
3"‘2“43{ mwﬁol;ﬁ'?g(t::o::: l;lacﬁ:\tro:dngcgh. Dist. v. Kuhlmeier, 484 U.5. 260, 267 (1968)).
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‘ In this regard, the court in Newton v. Shye™ found, for purposes of con-
sidering a motion seeking a preliminary injunction, that a bulletin board
ou tside a teacher’s classroom was a designated public forum.”® The injunc-
tion sought would have allowed the plaintiff-teacher to post pamphlets
d1sc_ussing banned books on the boatd™ The court reasoned, based on
Boring, that the pamphlets, if part of the curriculum, could the;nselves be
banged bec?‘:xse the teacher had no First Amendment rights to control the
curriculum.”™ But the courr also considered the plaintiff's assertion that
the school created a designated public forum “open to a particular class of
people?’,2 é\amely reachers, in permitting the teachers to post items on their
dogrs.. The court accepted, for purposes of considering the motion, the
plaintiff's contention that the school maintained a longstanding practi’ce of
allowing teachers to use these builetin boards to display items of interest
to gudents, teachers, ot others in the school community, thus creating a
designated public forum.™ But the court also reasoned that the principal’s
request for the removal of the pamphlets showed that the school intended
to limit the topics that could be posted to “topics consistent with the approved
curricylum and appropriate for students of [the school].” The court continued:
It would be ludictous to insistent {sic] that teachers could post any-
thing they want on their doorways. If this were the case, the schozll
hgllways conld potentially be filled with pornography, guides o get-
ting away with cthe perfect murder, instructions on how to build
a homb, etc. To prevent such a situation, there has to be some
restrictigns on what can be posted on the doorways. As it is
appropriate to limit topics in designared public forums, it does not
appear that the plaingiff is likely to succeed on this claim.™®
This reasoning calls to mind Tribe’s warning that public forum analysis is
ripe for ex post facto manipulation.”™ The school district should have been
required to demonstrate a compelling state interest for the limitation on the
teacher’s speech within the designated public forum.”™ But the court

242. 116 F. Supp. 2d 677 (W.D. Va, 2000).

243, 1d. ar 687. For the most part, the court followed Boring's li i
coutt also analyzed the public forum claim on its own n{:erir; # line of reasoning, but the
244.  Id. ar 68].

245, Curriculum is "out of the realm of public concern™ 1. at 684.

246.  Id. at 687,
47, M.
248, Id
249 id

250, See2 T'R]BE, supra note 176, at 987,
251.  Cornelius v. NAACP Legal Def, and Educ. Fund, 473 U.S. 788, 800 (1985) (“[Wlhen

the Government has intentionally designed a place or means of communication as a public forum
speakers cannot be excluded withour a compelling governmental interest.”)
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maneuvered its way around this requirement by defining the terms of the
designation to exclude any material of which the school authorities presently
disapproved.™

In contrast, other (pre-Hazelwood) cases indicate that the discretion
given by courts to school boards does (or, at least, did) have limits. In Zykan
v. Warsaw Community School Corp.,” for example, the court explained that
school boards may not “fire teachers for every random comment in the
classroom” or flatly prohibit discussion of a topic pertinent to subjects being
taught. ™ While the court acknowledged the need for local school boards
to maintain “broad discretion” over curricular decisions, it noted that such
discretion is not unfettered by constitutional considerations.” The First
Amendment, the court concluded, protects teachers’ general comments and
discussion.”™

Moteover, some courts and commentators have taken the position
that - classroorn teachets should be granted widet discretion in the
aréa of teaching methodology than in the area of curriculum content.”™

752, See Newton, 116 F. Supp. at 687.

753. 631 F.2d 1300 (7th Cir. 1980).

254, Id. ar 1305.

255, Id.

256, 1d. at 1305-06. However, the occasional granting of broaddiscretion to schoal boards
in curricular decisions is 2 phenomenon that long preceded Hazelwood. See, e.g., Ahem v. Bd. of Educ.,
456 F.1d 399, 403-04 (8th Cir. 1972) {(holding thar a teacher who addressed political issues in an
economics course and who referced to a substituce reacher as a “bitch” was not protected by the
First Amendment); Mercer v. Mich. State Bd. of Educ., 379 F. Supp. 580, 585-86 {E.D. Mich.
1974), affd, 419 LS. 1081 {1974} {holding that a teachet who challenged statutes prohibiting
the giving of any information on birth control in a sex educacion class had no righe to teach
anything beyond the established curticulur); Parker v. Bd, of Bduc., 23T F. Supp. 122, 229-30(D.
Md. 1965), affd, 348 F.2d 464 (4ch Cir. 1965) {finding na protection for a high-school teacher
“non-rerained” because he assigned Brave New World, and explaining that free speech may be
reasonably curtailed as a requisite for government employment}; Fisher v. Fairbanks N. Star
Borough Sch. Dist., 704 P.2d 213, 216-17 {Alaska 1985) (discussed supra note 232).

It should be noted that these older cases do not generally employ a public forum analysis but,
nevertheless, apply the type of low-level scrutiny that would result from a finding that the classroom
is a nonpublic forum. This is arguably stutibuteble o the couns’ conclusions concerning the
appropriate tole of the principal and school board {as opposed to the teacher and the students} in
determining the scope and content of classcoom curriculum. In other words, and as nored above,
it eould be argued that these courts have implicitly ruled that the school boards have not evidenced
an intent 10 create a designated public forum.

257.  Even for those courts that grant greater freedom for methodological decisions, however,
the distinction berween methods and content can be difficult to draw. For instance, in Millikan v.
Board of Divectors of Everett Schoel Districy, 611 P2d 414 (Wash. 1980), the school board had
prohibited two teachews from team-teaching a history course. The teachers challenged the prohibition
wn Fiest Amendment grounds, arguing thar they should have the freedom to selece teaching
methodology. Id. at 523. The district countered that this methodology would result in a significant
lexss of course content, which, the court agreed, "is manifestly a matter within the board’s discretion.”
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The rationale for this distinction was explained by Stephen Goldstein:
Presumably the special training and experience of a teacher have
equipped him to decide issues of pedagogical methodology. But issues
of what should be taught, as distinguished from those concerning
how 1o teach, may involve completely different kinds of considera.
tions. . .. These are truly political questions ehat should be determined
by instruments of societal will rather than by professional experts.””

This distinction helps account for the decision of the court in Kingsuille
Independent School District v. Caoper,”” which granted First Amendment
protection to a teacher who had been disciplined for employing a particular
pedagogical method” Cooper (the reacher) had used role-playing 10 teach
about the Reconstruction Era.™ The technique had elicited strong emotional
responses and provoked parental complaints.™  Incredibly, the district person-
nel director reacted by telling Cooper “nor to discuss Blacks in American
history” and that “nothing controversial should be discussed in the
classroom.”™ The court held that the school could not punish Cocper for

her speech unless it could show that the speech caused substantial disruption
that outweighed her usefulness as an instructor.

Id. at 418, Thus, requiring the teachers to cover the tontent in the traditional manner did nor
violate their academic freedom.

258, Goldstein, supra note 73, at 133738,

259, 611 F.2d 1109 (5th Cir. 1980).

260, Id ac1111.

261 Id.

262, Id

263.  id. Similarly, in Pred v. Board of Public Instruction, 415 F.2d 851 {5th Cir. 1969), the
court rejected the district’s contention that high-school teachers can be fired fac teaching notions
of “freedom” in a literature class: “{[]t would obliterate cherished ideas about the relationship of
reacher-pupil and the teacher's role in character building were instruction so closely confined o
the technicalities of a particular subject or academic discipline.” Id. at 857 n.17. ]

264.  See Kingsville, 611 F.2d ar 1113. But compare Bradley v. Pittsbrergh Board of Educadion, 910
F.2d 1172, 1176-77 (3ed Cir. 1990}, wherein the court upheld the board's exercise of discretion in
forbidding the use of a reaching method called “Learnball.” The technique had a sports format, with
the class divided into teams, with elected leaders and students given responsibility for rules and
grading exercises, and with winners given rewards such as radio playing and shooting a foam
basketball. 14 at 1174, The court affirmed “the School District’s undisputed right to control the
classroom curriculum” and determined that the teacher did not have a right to academic freedom
under the First Amendment that extended to choice of classroom techniques. Id. at 1176-77;
accord Murray v. Pittsburgh Bd. of Educ., 919 F. Supp. 838 (W.D. Pa. 1996) (upholding a school
policy prohibiting the use of “Learnball” at an altemative high school}; see also Adams v.
Campbell County Sch. Dist,, 511 F.2d 1242 (10th Cir. 1975). The Adams cours stated that,
although the teachers' nontraditional pedagogical methods may have had educational value, the
teachees did not necessarily have a consritutional right to adopt the method. [d. ar 1247.

Particularly in small communicies, it concluded. the board possesses the right to require the
teacher tc use a more arthodox approach. Id.
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- education.

The “disruption” standard applied by the Cooper court had been popu-

larized by the Supreme Court in Tinker, which had suggested that the state

" ial distuption
may restrict student speech when that speech poses a “substantial distup

P 265 4
-of or material interference with school activities.” The Cooper court is one

166
among several courts that has applied this same standard to teacher speech.

However, this approach has been rightly criticized: “To congral:u'lgte
“[teachers} for refraining from disruption is surely to dam [them] with falgt
. praise; and the notion that [teachers fulfill their functions and earn their

.salaries] by not disrupting class reflects something of a minimalist view of
n2é?

In a relared line of cases, courts have held that .schclaol boards have tl'}ﬁea
authority 1o sanction teachers for “extreme propagandism in t.hE: classrgorq.
“Thus. the court in Bumns v. Rovaldi™® had no trouble upholding the dismissal

s ili i -~WTit] ctivit
of a fifth-grade teacher, Philip Burns, who had dev1sec?l a letterhxyrlftfmg a hz
as part of a handwriting lesson. The letters were written to his fiancee, W
then responded to each student with the following (ora similar) statement:

I am a communist, in the Progressive Labor Party, just like Phil is.

We are bath working hard for the day when you kids and the rest of
us working people kick out all the rich rotten bosses and then we can

265.  Tinker v. Des Moines Indep. Cmnty. Sch. Bist., 393 S, 503, 514 (1969}, The.n.aechar;ic};:l
i cati n of this standard from Tinker mitrors the simplistic use in more recent demsn_o@ of the
ml?n Hazeluwood and Pickering, None of these three cases “grapple with the primary dlstl'[llsgulsh'
ing factor of the school system as a governmental agency—the ,ﬁ.mction af gw scboo W?;u :
s:igmulus w© intellectual developmenn.” Neiman R. Miller, Teauc'hers Freedq:tkz;f xr;.::m SN
the Classroom: A Search for Standards, 8 GA. L. REV. 837.}5127 (}fhsjl'lssmfi;i stanz(‘ir; 4 ;owuphgoid z
j 1 ly applied the distup
Kamawha County judge in West Virginia recently ap he disruption S e
school’s demand that a fifteen-year-old student not wear a t-shirt ref g e e Bl
ine Afehani children on TV, [ felt 2 newly recovered sense of nationa .
?Iigfé:.g" ]\ficm‘ile Saxton, Judge Rules on Student Anarchy Club, ASSOCIATED PRESS ONLINE,
97895717. .
Nl e i’ j“:rh; v. B, of Educ., 461 F2d 566, 572 (2d Cur 1972) (holding tha the schoel
distti.c’: did mr: cl;cr;'aonsrrate a rational basis for discharging a teacher vgho insisted ((;n wea_rmj% .a black
band, protesting the Vietnam War, since there was no evidence of lsruptl:mlr::l '316 .
:m'}imps;n Indep. Sch. Dist., 486 F. Supp. 302 (ED. Tex. 1979% Parducci v. Rutland, .
upp. 352, 355 (M.D. Ala. 1970). o
Su§6p7. Stew(arc. supra note 23, at 63. Nevertheiess, see Droun v. Ponsmoudtl o S%hoo}o?l;:;m.
451 F.2d. 1106 (1st Cir. 1971}, wherein the court scated that nonrenewal of a teac eé’ ox & tg,g
“100 Iinnovative and unconventional' would be proper under the wide discretion affo
2 1d. at 1109 (citation omitted). .
5‘31'5%%[ boarl&[ooii :t Gaston County Bd. of Educ., 357 F. gulppd. 11%??'1('5) 12;% (Egz[;ilgdcﬁ.@];g’ﬂ;
' 832, 836 (N.D. Ind. 1970), aff'd, 452 E.
accord Knarr v. Bd. of Sch. T, 317 F. Supp. 832, . AL F D (I
i ! isi hire a teacher who used his classroom
Cir, 1971) (upholding 2 school's decision not to reh o incine
romote union activities, to sanction polygamy, to attac )
geﬁ\rﬁn:lelafcohn:g ;roadpto sway and influence the mim_is of young people without a full and proper
explanation of both sides of the issue") (citation omitted).
269. 477 F. Supp. 270 {D. Conn. 1979).
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all run everything ourselves, That is what communism really means.
Then we can all cooperate and have a good and happy life. My son,
Chris, is leaming to be a communist too!™®
Notwithstanding the fact that these older cases have not been expressly
overruled (and that most have rarely been criticized), the line of post-Hazelwood
cases leading to Boring does raise serious questions as to the older cases’ con-
tinued viability. The clear trend among recent decisions is to view Hazelwood
as broadly setting forth a standard for regulating all school-sponsored expres-
ston.  This trend, if it continues, could have profound implications for
American classrooms. As discussed in greater detail in the final parts of
this Article, the most oubling aspect of the trend is not the use of public
forum analysis per se. Propetly applied, such an analysis could yield meaningful
protections for innovative teachers. Rather, what is most troubling is that, as
applied thus far, public forum analysis has blinded courts to half of the
nation’s ongoing dialogue about the role of teachers and schools. Gone are
Tinker, Barnette, and Keyishian. Gone are Meiklejohn and Mill. The new

rubric, as applied, leaves no room for such considerations as academic freedom
and the marketplace of ideas.

G.  Curriculum, Public Interest, and the Missing First Amendment

Recall the case of Newton v. Slye, in which a teacher was prohibited
from posting “banned books” pamphlets on a bulletin board outside her
classroom door. The court first noted that, pursuant to Boring, a teacher has
no First Amendment tights to control the curriculum.” The court then
reasoned that, if the pamphlets were not considered curriculum, Pickering
controlled and the public interest analysis should be used: “First Amendrment
protection depends on whether the posting of the pamphlets was a matter
of public concern or of curriculum.”™ But this statement implies that the
choice between these two options will determine whether a teacher may, in
fact, be protected by the First Amendment. s this really the case?

Whether the pamphlets fall within the definition of “curriculum”
depends on which definition is used” A curriculum can be categorized as

270, M. at 272. Similarly, in Brubaker v. Board of Education, 502 F.2d 973 (7th Cir. 1974),
the court upheld the school board's decision to distmiss three teachers who had distributed a poem
that referred to the pleasures derived from smoking marijuana and thar urged students not to accept
discipline and maral tenets imposed on them. 1d. ar 975-76. '

11 Newton v. Slye, 116 E. Supp. 2d 677, 684 (W.D. Va, 2000).

272, Id. a1 685, o

173, For a discussion of the wide variety of definitions, see Philip W. Jackson, Conceprions of

Curviculum and Curriculum Specialists, in HANDBOOK OF RESFARCH ON CURRICULUM 3, #-11
(Philip W. Jackson ed., [993).
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i‘intended,” “hidden,” “delivered,” or _“experienced."m Courts are primar-
ily interested in the intended and the implementedmcurru?ula-—-dle les§0F1
plans and whar actually takes place in the classroom. I;I;"s narrow defini-
tion wiight not include a posting outside a classroom door.™ But recent court
decisions have also taken a fairly expansive view of t};?a scopez?qf cumculurg,
presumnptively including such acrivities as newspapers, plays,”” and bulletin
board material.™ .

Thus, given the broad definitions used by courts anc! many curr1culum
specialists, the pamphlets most likely should be ccmmde‘red curticulum
material. But this determination makes little difference. Using the Newton
rubric, a determination that the pamphlets are curricular means thar Hazelwood,
and not Pickering, provides the applicable law. Assuming, howevet-, that
Pickering had been applied (that is, if the pamphlets were not considered
curricular), the court would then consider the Pickering dichotomy between
private speech and speech that presents matters of public concern. More—
over, in the context of the classroom, the Newton court highlights
asecond, related dichotomy between curriculum and private speech. Efzen
if an instance of controversial teaching were somehow to be charactgrlzed
as outside the curriculum, the chances are very high that it \leouid fail the
Pickering test, because it would likely also be outside the public interest. Ar}y
classroom speech becomes either unprotected curriculum (matters of public
concern), or unprotected noncurricutum {private speech}.

These false dichotomies squeeze out the First Amendment. Pur§uant
to Hazelwood, the First Amendment affords little oversight for cumt:glar
Jecisions. Pursuant to Pickering, the First Amendment affords little oversight

. Elliot Eisner has argued that what is left out of a given lesson (thP: so-called_“nuil
cuzrz:ulum" or “hidden curriculum®) Is as important as what is included. Eiliot W. Eisner, Cumicudum
Ideologies, in HANDBOOK OF RESEARCH ON CURRICULUM, supra note 273, ar 302, 302-305.

. n, supra note 273, at 9. .

%32 ]Saece]:?g., Lugzks v. Ferguson Reorganized Sch. Dist. 147 F.3d 718 {8th C:r.‘1998). _

177, Or it might. A court may derermine that the pamphlets were posted with the intent
(perhaps successful) of reaching the students a lesson. Scholars generally prefer more (I;omprehf:nslfve
definitions, accounting for the unwieldy inclusiveness of the leamning process. Frankh'? Bobbn;t. arf
instance, defined curriculum to include that which occurs in the society at large: fhat series l?
things which children and youth must do and experience by way of developing abiliries to {10 1; e
things well that make up the affairs of adult life; and to be in all respects what adults shop_d .
FRANKLIN BOBBITT, THE CURRICULUM 42 (1918). Joseph Schwab narrowed the definmo}r:. to
focus on the reacher's role, but he nevertheless defined .curiculum broadly as that which
is successfully conveyed in different degrees to different students by teachers. JOSEPH J. SCHWAB,
SCIENCE, CURRL . AND LIBERAL EDUCATION: SELECTED ESSAYS (Jan Westhury & Neil .

i , 1978). : . I
lel.l;glfedAsee Ha::lwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 271 (1988). _

179.  See Boring v. Buncombe County Bd. of Edic., 136 F.3d 364, 368 {4th Cir. 1998) (en

c). .
hgﬁg See Newron v. Slye, 116 E. Supp. 2d 677, 685 (W.D. Va, 2000).
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lof decisions to punish or squelch private speech. The dichotomies appear to
eav i

\ ahe no rcom I(O.r acad.emlc-fteedom arguinents protecting instructional
ec réques or curricular implemenration that is tao creative

o :he o}l)a‘v;(c;u.s step al;mg the path out of this trap would be to renounce

e Pickering test for in-class teacher h
speech.”™ Anothe
be to recognize th Ay
at Hagelwood's discussi i j
on of curriculum is not dir
ectl

transferable from students 1o teachers.™ Finally, as discussed in greater deta;{

in the remainder of this Article, courts could and should engage in a meaning-

ful, Case‘by‘cas b [ s I)D‘e] 1[13{ k)
e a“a[ 518 Of ClaSStQOm i o i t

Itl. THE IMPACT OF DECENTRALIZATION, PROFESSIONALIZATION,
AND SCHOOL CHOICE ON TEACHER SPEECH

Thi . o

- ar: s pare c;m?:de.rs three ongoing, interconnected educational reforms

tha arc prels.entw\‘/ ?}‘Img a major impact on American schooling and edu-

. "
cations hpohllc_:yl.l ; € content, presuppositions, and implicarions of these
hughlight the need for courts to move toward a broadet, more com

prehensive analysis of teacher-speech cases.™ , ]

Chm;:he thrge ‘reforms—-—dea_entra]ization, professionalization, and school

che arememgned tO.dlStrlbUte more power among teachers, students
parents.” Several high-profile 1986 reports by the Carnegie Forum Orz

181, See discussion supsa note 223. S i
_ : _ - Supporting the a t ickering
F;l!ass ;peec: clr':ims! consider the analysis petformed byrguAT;nHﬁntggu};‘CAmﬁ:gpr\?zﬁ dooms
examgmsmn me E:TIQII[ Freecfam of Speech Rights, 134 ED. L. Rep. 439, 44-0—4'3 (1999) Hass:ﬁ J
Samines a blpcst- onnick cases where teacher speech was determined by the cou'rr to b P
; er of public concern, finding no cases of in-class speech where reachers iled Ic? oo
lgg gee supra note 232 and accomparying text. prevaties
. ee discussion infra Part V. OFf course, courts finding limired public fora must also avoeid

the Newwn court's approach maki 8 ©rizat n‘clev ny. Se up)’ 42-24
3 alung uch a char i i i
I . Text. act 107 1 ant. e 5 @ notes 2 2 245

284, A vewsion of the marerial conai ‘
2007 at the 48th Annual Canference O?Lt;l:e gdiapa
ELA Conference Book. Kevin Welner, Examin
Controversial Teaching i Public Schools, in
(Educ. L. Ass'n 2002). '

285.  For a related argument, also conte
: ) xeuali i
;iu;z:;‘czm s‘?_e Ghtegorv A, Clarick, Note, Public Sc)\aoua ylg;_omunded ﬁdtx :’oz::: aAmndrrmnd pum ;f pub.lic
i mamtgn ae;; h, 65}\ N.Y.U. L REv. 693 (1990), which argues that courts should a'llo;w t:aﬁw
b toad First Amendment protections in order to carry out thetr legitimate teaching & el
(1990). Kéfr; E};N}}j. CHUBS& TERRY M. MCE, POLITICS, MARKETS AND Amm-sm‘s&lé%efs'
i Kenn OWE, INDERSTANDING EQUAL EDUCATIONAL
s(::i?): Wl]'lé;m Foster, Restructuring Schoobs, in 3 ENCYCLOPEDIA OF EDS&?;E;‘%E;&:B
Und&r;o:ﬁe 183, at 1108, 1111-13; Priscilla Wohlstetter & Thomas Buffett, Decentralizi P
chool-Based Managemen:: Have Policies Changed?, 6 EDUGC. POL'Y 35 36 {1992} ong Dellars

arts II1 and IV was presented in Novermber
ducational Law Association and published in ¢he
ing the Present and the Future of Legal Protections for
48TH ANNUAL CONFERENCE BOUND NOTEBOOK
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Education and the Economy™ and the Holmes Group,”™ among others, urge
schools to adopt the first two of these reforms, and many have done so.””
These reports offer a straightforward rationale: “[Sltudents are betrer served

© 287. CARNEGIE FORUM ON EDUCATION AND THE EOONOMY, A NATION PREFARED:
TEACHERS FOR THE 21ST CENTURY (1986}
<188, HOLMES GROUP, TOMORROW'S TEACHERS {1986}, The Holmes Group is & group of
‘deans of schools of educarion.
289,  See NATIONAL CENTER FOR EDUCATIONAL STATISTICS, 1.5, DEPARTMENT OF
EDUCATION, TEACHER PROFESSIONALIZATION AND TEACHER COMMITMENT: A MULTILEVEL
ANALYSIS (1997), available at http://nces.ed.gov/pubs/37069 pdf (assessing the effects of teacher
professionalization); CROSS CITY CAMPAIGN FOR URBAN SCHOOL REFORM, DECENTRALIZATION
PROGRESS {1999}, My selection of only these three seforms is not meant to minimize the importance
of other ongoing change efforts. In fact, American schools are presently engaged in several additional
widespread and important reforms.  Standard-based, systemic reforms, for example, are ubiguitous in
state legistatures and in Washington, DG, Every state except towa has adapted standards in cote
academic areas. SANDRA THOMPSON & MARTHA THURLOW, NAT'L CENTER ON EDUCATIONAL
QUTCOMES, 1999 STATE SPECIAL EDUCATION CUTCOMES: A REPORT ON STATE ACTIVITIES
AT THE END OF THE CENTURY, http:{;’education,umn.edquCEO!OntinePubs!‘)Qstatereport.htm
{last visited Feb. 18, 2003); see also Marshall 5. Smith & Jennifer O'Day, Systemic School Reform,
in THE POLITICS OF CURRICULUM AND TESTING 233, 234-35, 24561 (Susan H. Fuhrman &
Betty Malen eds., 1991). Marshall Smith and Jennifer (¥Day proposed their systesnic reform rnodel
as 2 means of combining restructuring reforms, such as decentralization and professionalization, with a
seties of “intensification” reforms that had grown out of the 1983 A Naton ar Risk reporr,
NATIONAL COMMISSION ON EXCELLENCE IN EDUCATION, A NATION AT R1SK: THE IMPERATIVE
FOR EDUCATION REFORM, 24-30 {1983). Smith & O'Day, supra at 258-61. President Bush’s “No
Child Left Behind” legislation, reauthcrizing the Elementary and Secondary Educarion Act
{ESEA), combines school choice with standards-based accountability approaches. 20 U.S.C.
§ 6301 {both purposes); id. §§ 7221-7225g (school choice}; id. §% 7301-7301h, 7325~7325(
faccountability). Grade Terention has also recently been revived as a popular seform—irated as a
backlash against “social promotion.” See, €.£., Robert C. Johnston, Galif. Targets K-12 “Social
Promotions™, EOUC. WEEK, Sept. 9, 1998, at 1, 33; see also Lorrie A. Shepard et al., Failed Evidence
on Grade Retention, in PSYCHOLOGY IN THE SCHCCLS 251, 25161 (1996) {reviewing KARL
ALEXANDER ET AL, ON THE SUCCESS OF FAILURE: A REASSESSMENT OF THE EFFECTS OF
RETENTION IN THE PRIMARY GRADES {1994)) {examining and critiquing the research on grade
retention). Teaches incentive pay has also gained populaticy in recent years. See, e.g., ALLAN
ODDEN & CAROLYN KELLEY, PAYING TEACHERS FOR WHAT THEY KNOW AND DO: NEW AND
SMARTER COMPENSATION STRATEGIES TO IMPROVE SCHOCLS (1996). Finally, policies at the
national, srate, and district levels have recently included a strong push for increased use of tachnology,
particularly computers, in the classroom. See, e.g., PRESIDENT'S COMMITTEE OF ADVISORS
ON SCIENCE AND TECHNOLOGY, REPORT TC THE PRESIDENT CN THE {JsE OF TECHNOLOGY TCQ
STRENGTHEN K~17 EDUCATION IN THE UNITED STATES (1997}

Some or all of these reforms could be subjected o analyses similar to that which [ offer for
decentralization, professionalization, and choice. For instance, the push for the integration of com-
purers inta itsmuction presents the likelihood of impartant vatiations among classtooms. Some
schaols may decide to implement computes-leaming policies chat dictate structured, formulai¢ lessons.
Orher schools may seek to use the computers for project-based exploration. See, .., Marcia C.
Linn & James D. Slotta, WISE Science, EDUC. LEADERSHIP, Oce. 2000, at 26, 29-32. In the former
situation, teacher discretion will be minimized.In the lawter, however, the school leadership effectively
asks the teacher to use her discretion constantly, respordding 1o each studeny's immediate questions
and needs. While the district may place some ceasonable constraints on this discretion {most
obviously, directing students away from racist or parnographic web sites), it could never anticipate
roany of the possibilities that may arise ard must be addressed instantanecusty by the teacher,
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by teachers who are prepared to make responsible decisions and then given
the authority to do so.”” Similarly, the ongoing school-choice movement
is intended to create laboratories of experimentation in school design and
instrucrion.”

A.  Decentralizarion

The most common decentralization reform is site-based management,
which involves, at a minimum, a reform of the district’s structural hierarchy,
devolving power from the district central office and school administrators
to school-based councils consisting of teachers, parents, administrators, and,
sometimes, students and community members.”” These changes are designed
to enhance the consideration of community needs.™

Decentratization reforms implicate issues of teacher accountability in
several distinct ways. For instance, one of the most significant variables
in the teacher accountability equation is the extent of parental and commu-
nity power granted by decentralization reforms.™ While active involve-
ment by such ground-level stakeholders is seen by many as crucial to making
schools responsive to the varied needs of different communities,” local school

290.  Linda Darling-Hammond & Arthur E. Wise, Teacher Professionalism, in 4 ENCYCLOPEDIA
OF EDUCATIONAL RESEARCH, supra note 183, at 1359, 1359,

91, See FREDERICK M. Hess, REvoLUTION AT THE MARGINS; THE IMPACT OF COMPETITION
ON URBAN SCHOOL SYSTEMS 30-52 (2002); STEPHEN D). SUGARMAN & FRANK R. KEMERER,
SCHOOL CHOICE AND SOCIAL CONTROVERSY: POLITICS, POLICY, AND LAW 38-40 (1999} Ay
STUART WELLS, TIME TO CHOOSE: AMERICA AT THE CROSSROADS OF SCHOOL CHOICE POLICY
28-29 (1993).

291, Site-based management reforms are widespread but uneven and, as discussed infra, often
very superficial. See PATRICIA WOHLSTETTER & THOMAS BUFFETT, SCHOOL-BASED MANAGEMENT
IN BiG CITY DISTRICTS: ARE DOLLARS DECENTRALIZED TOO! (1991), See generally Abby Barry
Bergman, Lessons for Principals from Site-Based Maragement, EDUC. LEADERSHIP, Sepr. 1992, at 48
{outlining the nature and benefits of site-based management); Paul T. Hill et al., Uplifang Educarion.
Set Schools Soaring with Site-Based Management, AM. SCH. BOARD]., Mar. 1992, ar 21-75 { same).

293, Foster, supra note 286, ar 1111,

294, As discussed above, the general pattern has been for parents and other groups to serve
in an advisory capacity only. See id. Moreover, parents, once given control, will tend to dele-
gate that control to trusted professional educarors, See PAUL T. HILL & JOSEPHINE BONAN,
DECENTRALIZATION AND ACCOUNTABILITY IN PUBLIC EDUCATION 26-27 {1991 ).

295.  Dan A, Lewis provides a nice deseription of rhe goals behind parental involvement in
school-site management:

In the deinstitutionalization [decentralization] model, parents are treated as agents of change,
with common interests and a common mativation to change how the schools are opesating.
The victim of bureaucracy becomes its master. These parents can articulate their shared
interests in opposition to the interests of other groups or classes that have controlled the
educational process in the past. Reformers and acrivists help parents in that articulation
process by amplifying and clarifying those interests. Jf the governance structure changes
1o accommodate parental interests and treat parents with respect, then parents will soon
be able to articulate their own interests and develop their own leadership. Community

politics have historically been dominared by the middle- and upper-middle
g[asses and have consequently served as a forum for their values.
for this reason, giving parents and community members more §tructura1
‘potitical power has concemed some who fear “that school councils could

296

In part

: 297
:the captives of narrowly based, external interest groups.”” Arons

;jpdl.awrence have voiced a similar apprehension, focused on the possibility
%ﬁt‘anﬁnority view in a racially mixed community could be excluded:
N Coramunity control of schools for those who have been e:x-c'luded

from the political process must involve a conscious and vigorous

effore to destroy barriets to their involvement, Those who profess to

izations a rotest organizations that purport to represent parents interests are
:;g;nl::\g;)mmnd inp the refgrm process, for they teach parents not to accept the
powerlessness that professionals impute to thers, and the?' dr_aw parents together to act
. politically. In this way, more democracy transforms the institution and creates a better
i stem. ’ o
Danei‘.lclx:;voi:,a %)S::ﬁtseﬁmﬁanaﬁmﬁan ond School Decentralization: Making the Same Mistake T\mce,glrz\
DECENTRALIZATION AND SCHOOL IMPROVEMENT: CAN WE FULFILL THE PROMISE 84, 91—
in Camnoy eds., 1993).
Ua;;ﬁl.ﬁméi\:a\xy/md;itsupm no::f‘e 27, at 14B-53; see also GEORGE R, LANOUE & BRUCE L. R,
SMITH, THE POLITICS OF SCHOOL DECENTRALIZATION 227-35 {1973). Sevg:theless, m:liny
progressive activists, focusing on subotdinate communities, lock to d_e;er‘\trahzatmn as a mﬁ ltlo
move the norms taught in those communities closer 1o the communities’ own norms. llvhc e le
Fine, for example, envisions a site-based management teansformation that frees lmd_nlndua schools
and teachers to institute a critical pedagogy. FINE, supra note 106, at 205-06. Ti:us vision, however,
is not necessarily one of academic freedom—it may instead rePresent only a shift to a different set
of prevailing values. George LaNoue and Bruce Smith also point out thIat o Whil
Decentralization . . . has implications for the school’s political socxahzatllon role. hllE
the public schools have historically inculcated Americanian and allegiance two ce_rta:ri
generalized political norms, the pluralism of their constituencies, the ethos of pr.ofessmna
educarors, and the watchfulness of the federal counts have checked most tendeaFnes towargl
overt partisan or sectarian indoctrination. Seme of the advc')ca_teslof community co?trol .
however, reject the white middie-class character of the socialization process and ¢ early
hope to use the schools to encourage ethnic solidarity and challenge mraditional American
myths. "
ITH, supra, at 19. _ o
UN%L)J: c?;s?:: to inscurifa.se the political power of subordinate grOUPS Was a prime motivaring fac'tor
in the modemn development of the decentralization movement. Discussing these reforms, histotian
i lains, N
DBV%]—ZI?:];:;“ groups wanted radical decentralization. Militant blacks in cities, wl'lt;) c\;v?re
fed up with the glacial pace of desegregation and eager to run local schools, called for
community control of ghetto schools. Responding to such demands for local participation
in school decision making, federal and state lawmakers sometimes mandated school—comu-
nity councils o administer the new categorical programs, thereby sometimes stre:ngt_hemhng
the influence and participation of parents in individual schoois but rarely aliering the
istribution of power. o
Davilzlve'lr':lzig:,snslghool GoS:rrmnce in the United Siates: Historical Puzzles lam_i Amws. in
DECENTRALIZATION AND SCHOOL IMPROVEMENT, supra note 295, at 1, 19 (c:lta.n.on omuited). |,
197,  Boyd, spra note 187, at 759, From this perspective, school-.'ne:se‘d de(:}smmnakl:.gl éu es
and system-level accountability requirements should be “designed to minimize this danger.” Id.
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advan il

ehminc; es;cl:l ; g}?al ::!\ust be willing to insure that these barriers are
ana that advances in the tra

. : nisfe

in teality as well as in theory.™ e of control ae protected

Another i
o o Doth ::, Cr;?lts?ili Fno:er;:al consequence of active parental involvermnent
conon. Bt Zt a weakening of the effectiveness of community
censordhip g e betempts to resolvf‘j parental complaints informally,
gensorship disputes o corne.hlghly politicized. The creation of school-
o, it ncfz parenFal :nvolvement may alter the structure of such
e e thatrr.lmugaty s parents a voice within the system and
i crearing & body that is pe .ectly su‘attl?d to act as mediator. Of course, ir is
dominate the council, th?:ggiilr::l:ee:sgjgh:}ia:)s: rd}g!‘l?us o COUI? et
oo o council, thus i : ential for 'censorship. *
tra;lization with profe’ssiot?;li;::itg:igrfvlﬁiiior; Sg;llizmes fouébil?e e
raliz : : : ) ptualize sC
knswrll:zgé, ];ZS i?’%‘ni‘id In a view of practice that is client-cenn;!redl:::l"’z:it
owledge base ;5 1‘ts)e]sf?::e r;iommentator explained, “The school-based man-
ngement model s itsel as;ie. on the theonTy that if the top down system of
emaeion & sber ;nme in favo_r of p(?hcy decided by ail the constituent
s 0 2 school com g:ll:slty including supervisors, teachers, parents,
sibility will prevail”™ Amon 31'51 atmosphere based upon individual respon-
reachion oo g the consequences of this approach is that the
roachun professional | prefcted, an_d empowered, to make decisions with
ct 1o the u reczorm ele; s 0 ?ach client-student.™
vl Am&rmﬂsst i}ve clear repercgssions cencerning the inculcation
vy Aerican i; erf\ts. A? ‘Wlﬂlam. Foster explains, “[TThe school
e 22 AT 3 colrxle or ormat‘ton of political consciousness among the
through lecure,"™* Moreszﬁ'zsaﬂzi:t:z si:::l:::ir leall.'uned ih petctice than
‘ . | ures, he continues, a -
:j :rceistiz rrln ;::1::,? Students;lneeds.m Further, a “paternalistic s’tnrﬁziisri:,re\iiz?e
ocision g ciccurte. only at thg top, seemed hardly adequate models
ing social equality and participation in political life." Restruc-

298.  Arons & Lawrence, s warns |
9 ‘ » supra note 24, at 354-35. William F “ i
;i;c;m?‘\!-ﬁ];akmg power always raises the issue of protecting the r:;;::s zfs ;i 3159. e exalzng
nted.” Foster, supra note 290, ar 1113, rineriies nd the underrepre-
ggg .;ec f"Bc:n,rd, supra note 187, a1 759,
. rofessionalization is sometimes referred 1o si
; t H, - : ”
;g;’ ‘?fllrjg-fls-iamn?d & Wise, supra note ZQ%S;TE?S‘? profesicnaism.
. Jobn ]. Byme, Teacher as H is: B "(Jame emediag
C(;E;“EMP BLe 5636 1190y unger Ardst: Bumouz: Irs s, Effects, and R jos, 69
. Darling-Hammond & Wise
304, Foster, stpra note 286 g ete 290, at 1336,
' , st P10,
305, I s binY. 10
306, M.arll10-11.

“turing, Foster contends, can help build “an educational community founded

on the political principles of participation, equality, and freedom.™”

These restructuring reforms also demand changes in teacher responsi-
bility and accountability.™ The hierarchical structures presumed by past
courts to govern schools, with classroom teachers at the bottom of the

. . . L] 30¢
pyramid, do not necessarily hold true in roday’s system.”” In some schools,
teachers are now expected to take on meaningful governance responsibilities;
in others, teachers continue with more maditional roles.”” Decentralization
wmay even result in increased organizarional control over teachers,’"’ and

307, 14 at 1111, Compare the 11.5. Suprems Court’s statement in Bethel School Dhstrict .
Fraser, 478 1U.S. 675 (1986): “The process of educating our youth for citizenship in public schools
s mot confined 1o books, the camiculurs, and the civies class; schools must teach by example the
shazed values of a civilized social order.” Id. at 683.

308.  Foster describes the ideai decentralizationfprofessionalization paradigm as follows:
Teachers become the source of the curriculum, creating. modifying, or otherwise
manipualating texts for the conditions of their pacticular classroom. . . . Teachers also take
on a variety of governance respansibilities, particularly those related to the quality of
instruction; decision making for the schoal site is now considered & standard responsibility
for teachers, either shared with the administrator ot adopred entirely by reachers,

Foster, supra note 286, at 1111.

109,  However, not all schools engaged in restructuring reforms have adopted actual changes

1o the usual power dynamic. According to Richard Elmore, “the evidence suggests that the implemen-
tarion of site-based management reforms has a mare or less random relationship to changes
in curticulum, teaching, and students’ learmning.” Richard F. Elmore, School Decentralizazion: Who Gains?
Who Loses?, in DECENTRALIZATION AND SCHOOL IMPROVEMENT, sipra note 295, ar 33, 40

(citation omitted). Following an extensive literature review, Elmere concluded that the authority
of schoel-site councils “is either very vaguely specified or highly circumscribed; seldom if ever does
school-site management acrually mean real comirol over core elements of the organization lincluding
curriculum].” Id. at 44. :

310, Fix berter ot warse,
prevailing. See Betry Malen et al.,
Swdy of the Literaturs—A Call for
EDUCATICON: THE PRACTICE OF CHOICE,

the conservative model of site-based management is presentiy

What Do We Know About School-Based Management? A Case

Research, in 2 CHOICE AND CONTROL IN AMERICAN

DECENTRALIZATION AND SCHOOL RESTRUCTURING

289, 290, 296-97 (William H. Clune & John F. Witte eds., 1990). At least in those districts that
have not also engaged in professionalization reforms, the changes tend not to significantly
increase teacher classtoom autonomy. A substantial body of research has confirmed that site-
based management reforms have rarely Jecentralized significant portions of the budget, pravided
substantive pessonnel authority, been comprehensive, or improved student achievement. See Priscilla
Wohlstettes & Altan Qdden, Rethinking School-Based Management Policy and Research, 18 EDUC.
ADMIN. Q. 529, 531 (1992). ln addition, few programs have engaged teachers in reformed
curmiculum and instruction.  See Mark A. Smylie, Redesigning Teachers’ Work: Conmections to the
Classroom, in 20 REVIEW OF RESEARCH IN EDUCATION 129, 161-62 (Linda Darling-Hammond
ed., 1994).

311, “[Tlhe discretion of school-level actors in many decentralized systems may be far more
restricted than the discretion of school-level actors in traditionally organized systems.” Jane
Hannaway, Decentralization in Two School Disericts: Challenging the Standard Parvadigm, n
DECENTRALIZATION AND SCHOOL [MPROVEMENT, supra note 296, at 135, 139. This is because
the teformed strucnire opens the reachers to greater scrutiny:

In a decentralized arrangement, where teachers are involved in decisions abour their work,
their professional life is more observable and therefore more open to monitoring and
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teachers may experience a new, multidirectional accountability.”” This variety
exists with regatd to schoolwide issues as well as issues impacting individual
classrooms.™

influence by others. At least their views of their work, the way they go about planning for
it, and their reports about whar goes ¢n in their classrooms are more public than in a
traditionally organized school, where individual teachers in their classtooms function in
isolation.
Id. ar 138-39. Paul Hill and Josephine Bonan provide an 2lemative description of the effects of
removing the traditional hierarchical structure; rhey focus on the old incentives to avaid being
noticed:
Past efforts to contrel schools in detail from the outside, by contract, court decree,
regulation, and financial incencives, have made schools more respensive to higher authorities
than to the students and parents they are supposed to serve. Many principals and eachers,
because they do not feel free to make full use of theit professional judgment, have come
to concentrare on tasks that are discrete, bounded, and noncontrovessial—~thas is, the
implementation of programs and the imparting of specific facts and skills—racher than
on cognitive develapment, the integration of ideas, and students' petsona! growth.
HiLL & BONAN, supra note 294, at vii-viii.
32, “School staff remain accountable upward, to the school board and central administration.
They must also accounr downward to parents, students, and community members, and laterally
to one another and to the staffs of other schools to which their students will someday graduate.”
Id. av 45. These authors also analogize the accountability of teachers at site-hased management schools
with that of peliticians:
As bureaucrats, they were accounrable to higher-ranking bureaucrats, and the basis of
acceuntabilicy was compliance with policies. As initiative-raking operators, they are account-
able to multiple consticuencies—higher officials, pareats, and the public—and the basis
of the accountability is confidence. Different constituencies each have their hopes for
what the schoal will do, and they have a reciprocal obligation to support the schools.

id. ar 42.

313, Decentralization’s immediate classroom impact is likely to invelve conflicting elements.
While increased teacher classtoom autonomy is generally included in the reforms, see CARNEGIE
FORUM ON EDUCATICN AND THE ECONOMY, supra note 287, at 56; Foster, supra note 286, at
1112, this principle is seen by some as problematic. These detractons wamn of the danger of decen-
tralization being misperceived by teachers as a grant of ayronomy: -

As we saw in many schools in all the districts we visired, if site-based management is
mistakenly regarded as a commitment to the independence of individual teachers, many
schools will be unable to change, hamstrung by irreconcilable internal differences.

Site management gives teachers and principals the cppottunity to collaborate with
their coworkers. It does not, however, convey to anyone, teacher or principal, the
absofute right ta work where and how one chooses.

HiL & BONAN, supra note 294, at 20. The Supreme Court has stated that reachers “have no
right to work [in the public] schoal system on their own terms”  Adler v. Bd. of Educ., 342 1U.8.
485, 492 (1952} {upholding a New York statute that prohibired those advocating the
overthrow of the government from teaching in public schools). Srewart, commenting on the zeal
with which some promote a right of teachers 1o academic freedom, describes the “unspoken assump-
tion . . . that classroom teachers tend w be more progressive or enlightened than their supervisors;
but of course the first amendment right enunciated here could just as easily serve to insulate the
classroom teacher's outmoded or backwatrd method from effective review by superiors.” Stewart,
supra note 23, av 61, Goldstein agrees, pointing aut that, given teachess’ historica) Tesistance to

change, granting more control and freedom o teachers may actually hamper educational reform,
Goldstein, supra nore 73, at 1357,
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Decentralization reforms, then, have driven greater variations among

_schools. Any given teacher in any given classroom is likely to hav.e different
-responsibilities and freedomns than his or her colleague in a neighboring school

-or school district. Courts should account for these differences when determin-
ing the nature of such classrooms, the type of notice provided teachers, and
" . i
‘these teachers’ reasonable expectations.

B. Professionalization

Many advocates of decentralization also aim to treat teacherbt as profes-
sionals who can and should be held responsible for their decisions and
actions.”™ “[A] responsible teacher must have freedom to use the toolf of
his profession as he sees fit.”* As Professor Fostet explains, if teache_rs are
to be held accountable, they must be given the power to make thear own
decisions regarding instruction [and this model] is thus svmpathetu': to Fhe
development of teacher-based curricula.™” In such a model qf Proﬁe_ssaonalma-
tion, the newly envisioned role of decentralized district adr'nu}mtratllon moves
away from the traditional type of authority. Restructured district offices often
take on the role of “an agency designed to aid individual efforts rather tl}an
to control them.”™ Similazly, the principal’s role is generally reconcegqtua:}lzed
to share leadership power and responsibilities with the teachers. .The
idea of teachet empowerment is more than having teacher-run committees
advising the principal on school decisions; it also incorporates the notion
that the teacher is in control of his or her practice within the‘golassroom
itself and can thereby engage in fresh and innovative instruction.”

Accordingly, while decentralization reforms usually devolye central-
ized authority to collecrive decisionmaking at the school site, prpfes»
sionalization rteforms effectively devolve that authority to individual

314,  As Karen Daly explains, , .
:\t the :ame ti:;le courts are hardening in their opposition to teachers con;r;bgt;ons to the
curticulum, educational reformers are urging a greater rale for teachers t{) help improve th]:
‘performance of public schools. School-based management, a common e ement in proposa
?:r e(::lucation re?onn. is directly at odds with the sharp reacher/school board dichoromy that
characterizes recent opinions.
Daly, supra note 231, at 50. o
3‘{155}4:,r S[::e Susan Watson & Jonathon Supovitz, Autonomy and Accountabilicy in the Context of
Standards-Based Reform, 9 EDUC. POLICY ANALYSIS ARCHIVES 1 (2001}, available gt hetp:df
.asuedufepaafvon32.hem! (last visited Jan. 13, 2003}
epgalg,su E gfe:i‘:’g v. Fort Bend Indep. Sch. District, 376 F. Supp. 657, 662 {S.D. Tex. 1972).
317.  Foster, supra note 286, at 1111.
318,  Id. {emphasis added).
319,  Bovd, supra note 187, at 759.
320.  Foster, supra note 286, ac 1111.
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teachers.”” Reflecting on this latter reform, Foster argues that the most impot-
tant impact of restructuring would be for teachers to “consider themselves pro-
fessionals who can choose to engage students in the manner they feel most
appropriate.”” Paul Hill and Josephine Bonan, however, see a potential clash:
“[Tlhe boundaries between individual teacher's [sic] autonomy and collective
decision-making can lead to time-consuming and painful conflicts.”™ Perhaps
reflecting this concern, few districts and schools have given teachers substan-
tial professional freedom to control their own classrooms’ curricula, ™

In sum, these twa new reforms (however envisioned and implemented)
presenuly enjoy considerable support among policymakers and are accord-
ingly finding homes, albeit in a haphazard fashion, in schools throughout
the United States. The reforms include forces that may constrain teachers’
curricular discretion as well as forces that may increase that discretion. By ignor-
ing this diversity, courts may undermine reform efforts underway in schools

pursuing the latter coutse and may unfairly limit the freedoms of teachers
in those schools.™”

321.  See Richard Pratte & Juan L. Rury, Teachers, Professionalism, and Crafr, 93 TCHRs. C.
REC., 59, 5972 (1991).

312 Foster, supra note 186. ar 1112,

323,  HILL & BONAN, supra note 294, ar 21.

324 Of course, the public school teacher is not “the archetypal professional [who] is an
independent contractor who sells his [or her] skitls or wock product to clients on the open market.”
Goldstein, supra note 73, at 1337-38; accond ROBERT B. ENGVALL, THE PROFESSIONALIZATION OF
TEACHING 56 {1997) ("Unlike other professionals, teachers lacked control over entry into their
ranks, they were subjected to policies over which they exercised liztle control, they suffered high
turnaver rates and a low public image, and were generally dominated and overshadowed by administra-
wrs.); see also Nicholas Butbules & Kathleen Denstore, The Limits of Making Teaching a Profession,
5 EDUC, POL'Y 44, 49-52 (1991). These factors may account for the effective resistance to the
advancement of the professionalizarion movement.

325, Before leaving the topic of teacher professionalism, it is intetesting ta note the similarities
between the limited discretion still accorded classroom teacher speech and the high level of
control and restraint that schools histotically exercised over the personal lives of teachers. See.
e.g., Tardif v. Quinn, 545 F.2d 761 (1st Cir. 1976) (reinstating a female teacher who had keen
fired because she wore midthigh-length skirts); Horosko v. Sch. Dist., 6 A.2d 866, 868 {Pa, 1039},
The Horosko court upheld the dismissal of a primary-school teacher who worked part-time at her
husband’s restaurant, where patrons engaged in some beer drinking and legal gambling because

[i]t has always been the recognized duty of the teacher o conduct himself in such a way
as 1o command the respect and good will of the community, though one result of the
choice of a teacher's vocation may be 1o deprive him of the same freedom of action
enjoyed by persons in other voeations.
Horoske, 6 A.2d at 868; see also DAVID B, TYACK, THE ONE BEST SYSTEM: A HISTCRY OF
AMERICAN URBAN EDUCATION 60 (1974). The use of the generic masculine pronoun by the
Heroska court carries the irony that the high level of cantrol held by school officials over the

personal lives of teachers was largely traceable 1o the fact that the former were overwhelmingly
male and the latter were overwhelmingly female.
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School Choice

While decentralization and professionalization reforms seek to devolve
power to the school and teacher levels, school choice reforms are designed
to increase expetimentation and to diversify educational approaches by
devolving that power to parents and to those who rake it upon themselves
go design, create, and maintain choice schools.™ Within choice govemn-
ance systems, policymaking is decentralized, and greater importance is placed
on students’ and parents’ decisions about what sott of educational experiences
are best for them. Teachers, too, select schools with philosophies consistent
with their own. This is far from a one-size-fits-all model.

 Charter school legislation, for instance, is specifically designed to
promote local innovation by freeing charter schools from a variety of state
legislation.™ Magnet schools came into prominence as a desegregation tool,
intended to lure white students 1o inner-city schools with innovarive pro-
grams.” Voucher reforms are similarly grounded in the idea of parental choice
among meaningful alternatives.’” All these choice approaches eschew the
premise that schools should atternpt ta replicate the notm. If they are not
innovative, then there remains little or no policy rationale for their existence.

Accordingly, a charter school (or a magnet or voucher school) might
theoretically be designed around a “marketplace of ideas” theme. Another
such school might be designed around an “indoctrination” theme. A court
faced with twin teacher-speech cases arising out of two such dissimilar hypo-
thietical schools should employ a legal rubric allowing consideration of
the unique school goals and school designs. Consider three common

326.  See gemevally THOMAS L. GOOD & JENNIFER S. BRADEN, THE GREAT SCHOOL

“DEBATE: CHOICE, VOUCHERS AND CHARTERS (2000); HESS, supra note 291; WHO CHOOSES?
“WHO LOSES? CULTURE, INSTITUTIONS, AND THE UNEQUAL EFFECTS OF SCHOOL CHOICE
{(Bruce Fuller ec at. eds., 1996). But see AMERICAN FEDERATION OF TEACHERS, DO CHARTER
"SCHOOLS MEASURE UP? THE CHARTER SCHOGL EXPERIMENT AFTER 10 YEARS 68 (2002)

{concluding that “unique apptoaches o cumiculum, teaching, and classroom-based instruction
rarely occur in charter schools™). .

327,  See genevally INSIDE CHARTER SCHOCLS: THE PARADOX OF RADICAL
DECENTRALIZATION (Bruce Fuller ed., 2000) (describing the rationale -of innovation as well as
exampies of innovative and noninnovative charter schools), Amy Scuart Wells et al., Charter
Schools as Postmodern. Paradox: Rethinking Social Stranification in an Age of Deregulated School Choice,
69 Harv. EDuc, REV. 172 (1599) (same).

328.  See CLAIRE SMREKAR & ELLEN B. GOLDRING, SCHOOL CHOICE iN URBAN AMERICA:
MAGNET SCHOOLS AND THE PURSUIT OF EQUITY 7 {1999); Kimberly C. West, A Desegregarion
Tool That Backfired: Magnet Schools and Classroom Segregation, 103 YALE L.). 2567, 256865

1994). .
( 329). See CHUBB & MOE, supra note 286, at 217-18; BRIaN P. GILL ET AL, RHETORIC
VERSUS REALITY: WHAT WE KNOW AND WHAT WE NEED TO KNOW ABOUT VOUCHERS AND
CHARTER SCHOOLS 1-12 (2001); JOHN F. WITTE, THE MARKET APPROACH TO EDUCATION 18
(2000).
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whole-school reform models, all of which were tecognized by the US.
Congress through its Comprehensive School Reform Demonstration
Program.”™ On the one hand, schools may adopt E.D. Hirsch’s “Core
Knowledge” curriculum™ or Robert Slavin’s “Success for All” program,™
both of which are rather highly structured. Teachers at such schools would
likely be considered to have notice that certain lessons are acceptable and
certain lessons are not. Other schools, however, may decide to participate in
Ted Sizer's Coalition of Essential Schools, which seeks to develop students’
critical thinking skills and asks teachers to play the role of coach and
professional rather than merely delivering predetermined curriculum.”™

IV, A MORE{COMPREHENSIVE ANALYTICAL FRAMEWORK

As discussed above, the Supreme Court has not yet applied public forum
analysis o a teacher classroom speech case. Yet, in light of the Court’s recent
adherence to this framework,”™ a strong possibility exists that the Court would
do so if presented with the appropriate case. If so, the narrow focus of such
an analysis would exclude or obscure the concems regarding academic freedom
and the marketplace of ideas that the Court recognized in earlier cases.”™
Given the weaknesses inherent in this approach, some commentators have
renounced the use of public forum analysis, particularly in curricular speech

330.  The Comprehensive School Reform Demonstration program, begun in 1998, was
designed to increase the guality and accelerate the pace of schoolwide reforms in high-poverty and
low-achieving schools, especially schools receiving Title I funds. See U.S. DEPARTMENT OF
EDUCATION, CSRDY IN THE FIELD: FINAL UPDATE (2000), avalable @ http:/fwww.ed.gov/offices/
QESE/compreformiesrdddreport huml.  The legislation promotes the adoption of comprehensive
school reforms that are based on reliable research and effective practices, and that include an
emphasis on basic academics and parental involvement. Id. The seventeen programs referenced
in the legislation are not exclusive; the list was intended only to provide guidance of the sort of
program that would be approved for funding. 1d.

331, See genevally E. D. HIRSCH, JR., THE SCHOOLS WE NEED AND WHY WE DON'T HAVE
THEM {1996); SAM STRINGHELD, AMANDA DATNOW, & NUNNERY, ., FIRST-YEAR EVALUATION
OF THE IMPLEMENTATION OF THE CORE KNOWLEDGE SEQUENGE: QUALITATIVE REPORT ([997);
WHAT YOUR 6TH GRADER NEEDS TO KNOW: FUNDAMENTALS OF A GOOD SIXTH-GRADE
EDUCATION (ED. Hirsch, Jr. ed., 1993) {outlining the design and implementation of core knowledge
schools).

337.  See ROBERT E SLAVINET AL, EVERY CHILD, EVERY SCHOOL: SUCCESS FOR ALL 1-9 (1996},

333, See THEODORE R. SIZER, HORACE'S SCHOOL: REDESIGNING THE AMERICAN HIGH
ScHoo 207-21 (1992},

134, See. e.g., Good News Club v. Milford Cent. Sch., 533 U.S. 98, 106 (2001); Santa Fe
Indep. Sch. Dist, v. Do, 530 £1.S. 29Q, 302-05 (2000} Ak, Educ. Television Comm'n v. Forbes,
523 U.S. 666, 672-82 {1998).

335 See Tinker v. Des Moines Sch. Dist., 393 1.8, 503, 512 (1%69); Keyishian v. Bd. of
Regents, 385 U.S, 589, 603 (1967); W. Va. Bd. of Educ. v. Barnette, 319 .5, 681, 637 (1942).
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¥ But the discussion presented below argues instead that it can and
be applied in 2 manner that would present finders of fact with a contex-
d.understanding of any given classroom. In fact, [ contend that school
such as decentralization, professionalization, and choice have the
al 1o compet the Court to focus on such context.

s-generally articulated, a designated public forum is creared on gov-
t property when the government so intends.™ But, as noted earlier,
tooms are governed by a variety of edicts issued in a variety of ways
Feople and bodies at a variety of governmental levels. School boards,
t'sxample, have the authority to microtnanage classroom curricula and
struction, but they normally delegate that authority to the school site.”
raises issues of fairness in instances in which rhose school boards
pt to punish teacher speech. As Stanley Ingber notes, school authori-
‘#[hJaving developed, whether or not intentionaily, a decentralized
cision-making structure, . . . should be judicially bound to abide by it.””
From a perspective that accounts for such delegations and other con-
ual differences between schools, the key to a public forum analysis
sacher classroom speech will be a court’s findings concerning the intent
iffuse governmentat authorities to open the classtoom to expressive
iey.™ In Miles, for instance, the court looked at school-level intent:
ere is no evidence that school authorities intended to open Miles’ gov-
ent class for public discourse.”™ But such intent will not always be the
tie. If the gavernment (for example, the state, the school district, the
ders of a choice school, the principal, or the site-based council formed
Jpart of a decentralization reform) had been found to have structured Miles's

336.-. See Helene Bryks, Comment, A Lesson in School Censorship: Hazelwood v. Kuhlmeier,
BROOK. L. REV. 291, 30409 (1989} (arguing that public forum analysis should not be applied
curricular speech); see also 2 TRIBE, supra note 176, at 987 (pointing out weaknesses in the
mework).
337, See Perry Educ. Ass'n v. Perry Local Educators’ Ass'n, 460 U.S. 37, 4546 (1983).
338, "School boards ... notmally defegace the awthority o decide maters of policy imple-
fmentation to professionally erained personnel. Thus, in practice, school boards give varying degrees
3£ discretion to principals, teachers, and iibrarians through explicit ot implicit defegations of
siuthority.” Ingber, supra note 25, at 82 (footnotes omitted).
72339, 14, at $0; see also Cary v. Bd. of Educ., 598 F.2d 535, 54344 (10th Cir. 1979); Sterzing
#7 Port Bend Indep. Sch, Dist, 376 F. Supp. 651, 662 (S.D. Tex. 1972).
$1:340. A determination of whether the state has created a designated public forum begins
Svith an examination of governmeneal intent through an evaluation of past and present policy and
‘practice. The next step is an analysis of whether past use of the forum “has been limited by well-
‘defined standards tied to the nature and function of the forum.” Gregoire v. Centennial Sch.
Dist., 507 F.2d 1366, 1371 (3rd Cir. 1990). Finally, the court may investigate the “permission
procedure” and permission history related to speech in the forum. 1d.; see also Duran v. Nitsche,
780 F. Supp. 1048, 1053 (E.D. Penn. 1991).

341.  Miles v. Deqwver Pub. Sch. 994 F.2d 773, 776 {10ch Cic. 1991).
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clgss?'oom for the teaching of critical thinking, then diverse ideas and
opinions would have likely been welcomed, and the classroom w auld
farguably have been a designated public forum.** Similarly, if the govemn?ent
is found to have engaged in an extensive professionalization reform the
tht‘s, too, would likely invite the teacher to introduce diverse ide:; 3
opinions, and the classroom would be a designated public forum S
Governmental intent can also be viewed in terms of a'deq‘uate notice
The organizational and political context surrounding a reacher may ind eci
be large‘and unwieldy, but it can nonetheless result in clear notice "lfhe
teacher in Conward v. Cambridge School Commission,™ for instapce ;ho ld
have known that a general state statute prohibiting “conduct unbec;) ng
teachelf" encompassed his decision to give a female student an “A limutl'g .
fgr a Piece of Ass.™™ No contrary rules were set forth at otherpgr (;i'lon
tional layers. And the teacher in Kirkland had clear notice of the digt e
officially adopted reading list.”® Bur these are questions of fact. If a rinei.
pa! tells teachers that they are free to adopt a particular book ;even tphrénm};
;: is n(:jt on the official list, then a court may find that the teacher did :f::t
av i i
San:dao;suate notice that use of a given book not on the list would result in
Alternatively, consider what happens to adequate notice if the princi-
pal rells the teacher, “Here’s the district’s official reading list, but puli'sur;;t
to our restructuring reforms, 1 want you to exercise your profe’ssional discre-
tion in deciding whether to use books not on that list.” Put in terms of bli'
forum analysis, has this principal acted as a governmental polic makgru 15
created a designated public forum? As William Buss has pointec‘i( out,™ ?lrllis

342, Bur Miles may still have rak
en the classcoom discussion beyond i
: vond what was a
;cl:c thelforun;. Rec-ail tha!t a designated public forum can be confined to certain gr:mp:' ;;:Ot[??}t:
desi;:]:ntﬁ cnlertam topics. Pflrlnr. 460 US. ar 45 n.7. Thus, policymakers could chaose to
ate the classroom as a public forum hut to restrict thar f i
oaiate fhe claswoom a9 2 public restrict that forum to teachers. Similarly, the
pics that the policymakers or the h i Se ;
the curriculum. For example, a telativ i o hogse 0 clude 3o
_ ! . ely narrow classtoom public forum migh imi
: : _ ativel ght be limin
:;g:;i::: :Z,;t::;lé cm:ﬁimtﬁmthih d“c?sﬂ s adopied curriculum, while a broader forum would :flotv?
with the district’s goal of producing inelligent, meral, i ;
7 : , , critical th ,
Tihus, creation of the lciassroom as a designated public forum would not necessarily o njw:
classcoom up as a public forum for students ot others in attendance. x clasroom

<an be conceived as a designated publi i ‘ ot & classroors
g public forurn insofar as the students’ “right 1o receive information,”

comparable to the forum recopnized in Kreimer v, Bureau of Police
Cir. 1992). Krgtmer held that libraries are limited—purpcge pub!;cgic?r: .Zeij??i. 125[3'_55; -
s;atus as to the "g].“ to receive information, even though that status did r’wt ex:encgi E: ecssion
{for example, making speeches in the reading room). M. av 1261-62. A simil vk
work well in some classrooms. ¢ A simila framework may

343, 171F3d 12 {1st Cir, 1999,

;44, M oac17-23.

45, Kirkland v. Northside Indep. Sch. Di i
Mo, By iorteide | 25?. Sch. Dist., 890 F.2d 794, 796 (5ch Cir. 1989).
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is an odd sort of forum because the teacher is the only one given the associated
speech rights’" Accordingly, a notice analysis may be more apt™® In contrast,
public forum analysis seems fairly appropriate in a scenario in which school
authorities pursue an open classroom approach throughout the school, clearly
inviting a marketplace of ideas.® A teacher should prevail in such cases if
either (1} she was acting properly within the scope of a designated public
forum, or {2) she was given inadequate notice that her action would be
improper. In the former circumstance, the teacher should have free speech
protection; in the latrer, the reacher’s due process rights should provide

protection.
Public school teachers unquestionably serve as vehicles for curricular

~ delivery, but they are also people with First Amendment protections.” More-

over, teachers’ implementation of curricula can be viewed as existing along

" a continuum. At one end is the fidelity approach, whereby teachers imple-

ment the curriculum documenc exactly as created. At the other end is the
mutually adaptive (or evolurionary) approach, whereby teachers apply their
best professional judgment, adapting the curriculum to meaningful practice
within their particular classtoom context. In fact, many curricular documents
are writren for the latter group of teachers, hoping for flexibility.” Most
teachers do much more ¢than simply read a script. These teachers, while tech-
nically instructional tools, are nor automatons. Each will necessarily deliver
curriculum that is at least slightly different than that of his or her colleagues
down the hall. Such differences are seen by most educational scholars as
highly desirable.”™

Consequently, each case must be judged on its own merits. While
recent, more restrictive decisions recognize the expanded authority of school
boatds and other policymakers to prescribe curricula in an exacting and
controlling way, this deference should be balanced against legal and policy
concerns about notice, academic freedom, and the pedagogical value of free

347.  Although the reacher may then be free to act in her own governmental capacity, creating
a designated public forum for the students in the class.

343.  MNotice analysis and public forur analysis are both based on consideration of the facte
of a given classtoom or school within its unique context.

349,  See generally KOHL, supra note L0; SILBERMAN, supra note 10; Smith, supra note 10.

350.  See, e.g., Stachura v. Truszkowski, 763 F.2d 211, 215 (6th Cir. 1985).

351.  Jean A. King, Curriculum Implementation, in 1 ENCTCLOPEDIA OF EDUCATIONAL
RESEARCH, supra note 183, at 267, 267-13. Other curriculuen is written with the former group of
teachers in mind and is often referred to as “teacher-proof,” meaning that even poor-gualify teachers
can do well so long as they follow the specific directions. See JEROME BRUNER, THE CULTURE OF
EDUCATION 84 {1996} (explaining “[ylou cannot teacher-proof a cusriculym any more than you can
parent-proof a family”}.

352.  Of course, teacher discretion becomes undesirable when it is used to subvert the intent
of cursicubum designers ot of the teachers’ bosses.
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151
Z];e;gslt . ']t'hese rer;lent cases have gone too far when they allow arbitrary
cto punishment of teachers’ curricula isi :
. _ r decisions that had
bgznlsroscn}xi\glth liadelqt,u-xte notice. And, pethaps more importantly ;Z‘;z
should not torbid school authorities from adopti ici ’
] opting policies that do just th
opposite—that free up teachers to use th deling
e classroom as a place for modeli
' e in
Eiit‘e’r:nlocracy anﬁ‘for dev:cel:i)pmg critical thinking skills. If policymakers aﬂimag
y create this sort of designated public forum, th '
and respect those decisions. As a poli e P o enogrise
. policy matter and as a First Amend
matter, courts should protect the righ within the
ght of teachers ¢ ichi
bounds set by those teachers' superiors. © ek reely wichin the
" u;-:l:) analysis pfaoinés o Lhe need for a new constitutional framewark to
y courts faced with teacher-speech ca Thi
allow courts to view classroo o e ork st
ms as they truly are and to und d i
struggles of teachers as they try to cr i i e
! cate a stimulating and meaningful
cational experience for their stud e oo
: ents. Pursuant to the weigh
tional scholarship and generall i nabu
y accepted national goals, today’
; i , y's classrooms
z:ir:fclst(t)dgy s .tlTachersl shozilld be provided with the freedom and the incen
o instill morals and interpersonal skills and iti -
called “higher-order” thinki ills.”™ o oncal and so
ng skills.”™ Further, Ameri
ol gt R o , American students should
participate fully as insightful memb
*d o ers of a democracy.””
The constitutional framework that courts now apply most often to ih‘iﬁse

cases gi [
gives short shrift to these concerns.”™ Instead, these courts limit

353, Mark Yudof, discussi
. ng these ,
;f;fr; tgl:h frzﬂneﬁzrlbci "ir;evocable delce(‘;::s:s"abﬁ::l:eé%h%j:? Tg:;omeil;i ?:qur;ate :n(:it i:}i
ools: st for the Archi ; i caon
Ingber, supra note 25, at 79.94, rchimedean Point, 59 IND. L.J. 527, 55354 (1984); see also
354.  See Karen Ngeow & Yoon-San K, ;
- Leami Leam: :
for Problem.Based Leamng, ERIC. i, EDdan24 (o) - ear; Preparing Teachers and Studens
e + . ED457524 (200 ; . 1
ericdigests/ed457524.html; see also NODDINGS, supf(a m;tg .gamiibfc a; e/ forwew ericfacilivg ney/
32-35. »at 44-62; Goodman, supra note 9, at

355.  See R. Freeman Butts, National v jon i
. ?gg EDuc. 86, 86 51 (1990, Standards and Civic Education in the United States, INT'L
. To abserve how this legal landscape |
1 pe is portrayed to future school | i
i\:trl\)iz frot;ght afl:out by the“chng and Lacks decisions, by comparing t(\JvOo ;fﬁ;’;-:;_m}l‘dﬂ e
academic‘ ﬁc::r;gm o:sm ;iién &ﬁlrtl';c;ugh cours ]hav; recognized that teachers have thet r?gliu:;
. \ nstitutional rights, it i
against the competing intetests of the larger mielzfy.f's Ii-tdlgHTEtLa‘];UwI&vnd o
Cast3 AND CONCEPTS 107 (5ehed: 1996). Thers rom 2002 | AMORTE, ScrooL Law
review of modern case law dealing with academic freeldo it i
aie Tmlnfgo 3 cllefense a5 it once was for teachers. . . . For the :::5::31: ;:::;;:dr:; foect
:)ta; mnd ; c afsrom.n conduFt. it must be shown that the teacher did rot defy le, etr|se e
: e’ a ! ocal _currn:ulum directives, followed accepred professional norms fo thgl erads
evel an subject matter, discussed matters that were of public co o Erade
v c}ﬂ;ﬂfess“gmallv and in good faith when there was no precedent or policy noerm snd acted
EL W. LAMORTE, SCHOOL LAW: CASES AND CONCEPTS 199-200 {7¢h od. 2002).

Locking up the Marketplace 1025

themselves to a relatively meaningless analysis based on one or more of

three superficial considerations: (1) The courts should not interfere with
democratic decisions made by locally elected school boards; (2) teacher

speech is protected only if it addresses a matter of public concern; and (3}
because it is part of the curriculum, teacher classroom speech is subject
to district regulation and given lirtle, if any, protection. The first considera-
tion simply begs the question; we do not live in an unrestricted democracy.
The judicial review process is intended precisely to prevent a tyranny of the
majority.”” The key question presented to the courts is whether the teacher’s
rights have been violated. If they have, then the court is obliged to interfere

with the school board’s decision.™
The second consideration, which is generally used alternatively with

" the third, is a spurious application of a rule set forth by the Courr for analy-

sis of speech taking place outside the classroom. It is difficult, if not impos-
‘sible, to characterize curricular speech as inside or outside the scope of “public
concem.”

The third consideration is also in need of alteration. Circular reasoning,
concluding without analysis that teacher speech is relatively unprotected,
arises out of the presently preferred rubric—public forum analysis—but both
the selection and the operation of this rubric are uncertain. The resulting
court decisions have often been ad hoc and arbitrary.

If courts are to use public forum analysis, then the scope of that analy-
sis should be more comprehensive. In considering whether the classtoom is
a designated public forum, the courts should weigh the role of the classroom
and the role of teachers in today’s sociery and in the teacher’s particular
school.™ American policymakers have stressed the importance of teacher
professionalism, of teaching higher-order thinking skills, of preparing stu-
dents to be insightful patticipants in American democracy, of developing

357.  Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803); see also DE TOCQUEVILLE, supra
note 51, at 145-58; MILL, supra note 22, at 56.

358.  “Judicial opinions enlarging the scope of school board power undermine . . . much-
needed educational reforms, exacerbating the bureaucratization in American public schools.
Extension of school boards’ curricular oversight into the details of methodology and lesson plans
constrains teacher innovation, directly harming the quality of students’ classroom expetience.”
Daly, supre note 231, at 51.

359.  See Clarick, supra note 285 (arguing that courts should incorporate a deeper understanding
of the educational process when they encountet challenges involving reacher classroom speech);
Lee Gordon, Note, Achieving a Student-Teacher Diolectic in Public Secondary Schools: State
Legislatures Must Promote Value-Positive Education, 36 N.Y.L. SCH. L. REv. 387, 407-08 (1991}
{“The public forum analysis bases the government's regulation of the speech in question on the
nature of the forum in which the speech takes place.”).
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The U.S. Court of Appeals for the Eighth Circuit ignored these concerns,
applying instead the Hazelwood “legitimate pedagogical concem” standard and
doing 5o in a rather superficial way.”" This court did, however, have a variery
of other available options. It could have decided not o apply public forum
analysis and could have relied instead on one of rhe earlier lines of cases,
For example, it could have cited Kingsville Independent School District v. Cooper
for the proposition that teachers should be given wider discretion in the
area of methodology than in the area of curriculum content,”

Alternatively, applying the constitutional framework proposed herein,
the court could have considered the role of the classtoom and the teacher
in today's society and in the particular school in question. 1t would weigh
the conflicting directives or types of notice that policymakers have given
teachers—taking into account national and state policies as well as local
policy. It would take testimony concemning any professionatization policies.
Assuming that the school had formed a site-based council, the court would
consider policies originating therefrom. If rhe school had a special focus, as
do most choice schools, then this focus would be considered. Then, based on
a comprehensive understanding of these factors, the court would determine
the marching orders given to this teacher. Was this teacher given notice
that the teaching approach was forbidden? If not, then her due process rights

should have prevented her termination. Alternatively, did policymakers

364 Lacks, 147 F.3d as 724,

365.  The Lacks court might have cited Oakland Unified Schoel District v, Olicker, 102 Cal,

Rptr. 421 (Ce. App. 1972). In Qakldand, the court had ordered the reinstatement of a reacher wha,
while working with stiuggling eighth-grade students, had emploved a student-centered writing
technique almost identical to that used by Cecilia Lacks. See id. ar 424-25. As in the Lacks case,
this technique elicited vulgarities bur also elicited much greazer student involvement and effort.
Id. at 425. Alsa as in Lacks, Qlicker presented expert testimony validating the writing method
as “a sound educational apptoach.” Id. ac 429. But the legal issues in the two cases were different.
The Qlicker court focused on the interpretation and application of the governing starute, authorizing
the dismissal of teacherts for immoral conduct and evident unfitness far service. Id. at 427-28. I
concluded that, as a marcer of law, the teacher's conduct did not demonstrate her unfirness to
teach. Id. at 429-30. An academic freedom contention, the court reasoned, simply begs the
question: If che teacher's behavior is immoral or makes het unfit, then there is no academic
freedom protection. Id. at 430. More recently, in Hosford v. School Commitiee, 659 N.E.2d 1178
{Mass. 1996}, the court took a similar approach. The schoo] district had disciplined a special education
teacher who had allowed a classroom discussion of multiple word meanings to include a shore,
student-initiated discussion of several vulgar words. 1d. ac 710, The class consisted of three
thirteen-year-ald, male, severith-grade, special-needs students. Id. The teacher had used the episode
to tell the students that use of these words is not acceptable. However, she also incorporated their
suggestions into the lesson, eliciting definitions and multiple usages. Id. at 1179-80. The court
held that the disciplinary action (suspension followed by nonrenewal) violated the teacher’s First
Amendment free speech rights (as well as similar rights guaranteed under the Massachuserts
Declaration of Rights). Id. at 1180-82. The court found no applicable school policy that she
violared and also found the teacher's instructional practices to be reasonable. Jd. at 1182. The
court characterized che school authorities’ actions as arbitrary and capricious. 1d,
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366.  Boring v. Buncombe County Bd. of Educ., 136 F.3d 364, 375 {4th Cir. 1998) (Motz, ],
disgeryine). distnissed the issue of notice: “Plaintiff's contention that 'she was ot ggen

3'61 Tl':h‘;{tm:as being proscribed is, of course, without metii. the plaintiff }zmvgme;; a!.?se :lr::
mnc'edaS o v ht to participate in the makeup of the curriculum.” Id. at 371 n. - ause the
Alﬂen o ;is case was only a transfer to another school, the tea_chers meierg: intere e
l::t az'«;:\.;:::r:i to the same extent as those of a teacher who is terminated. But the Boring

never expressly considered such marters.
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!mportantly, each of these perspectives has been endorsed, to one
degrce or another, by policymakers and by courts. Yet the constitutional frame-
work presently favored by courts is being applied so narrowly that only the
tradiiional perspective (viewing teachers as serving in a purely ministerial role)
s being considered. This framework has led courts to a superficial analysis
and to predetermined outcomes. By broadening the framework’s scope,
courts can engage in a more comprehensive analysis, reaching more balanced
results.

Teachers in these cases tend to fall at one or the other extreme. Many
teachers who bring controversy into the classtoom are simply acting irre-
sponsibly.™ In contrast, however, many others should be lauded for bring-
ing enormously educative innovations to their work.™ Nothing is more
important to a child’s education than the quality of his or her reacher.””
The challenge facing courts is to apply a standard that allows for educational

368. Fora particularly egregious example, consider Regina v. Keegstra, [1990] 3 S.CR. 697,
in which the Supreme Court of Canada upheld the hate speech conviction of a high-school
teacher who taughr his students that Jews are treacherous, subversive, sadistic, money-loving,
power-hungry child kitlers and fabricarors of the Holocausr. Id. at 714. The teacher had used
in-class responses plus formal examinations to assess his students' learning of these lessons. [d,
Notwithstanding the indefensible rature of this “education,” the decision upholding a criminal
conviction has been the subject of considerable criticism. See, ¢.g., Terry Heinrichs, Censorship as
Free Speech! Free Expression Values and the Logic of Silencing in R. v, Keegstra, 36 ALTA. L. REV.
835 (1998).

369.  “Ironically, the teachers who get In trouble over censorship are often the teachers whe
are most sensitive to connecting their curriculum with theis students’ real lives and who don’t
flinch when students, either individually or as a class, want to explore such topics. Adults may
shun controversy but adolescents often thrive on it." Barbara Miner, Reading, Writing, and
Censorship, RETHINKING SCHs. ONLINE, Spring 1998 (1998), ar http:/fwww.reth inkingschools.org/
Archives/12_03/cenmain.htm {visited Feb. 18, 2003). Perhaps the most well-known teacher
firing of this sort was by the Boston Sthool Committee. In the spring of 1965, the Committes
fired a teacher who taught his fourth grade inner-city class “The Ballad of the Landlord” a
Langston Hughes poem about the exploitation of black tenants by white property owners, The
next day, a district official explained to him that all titerature used must have been expressly
approved by a supervisor or have been included in the official district Course of Swdy. This
incident is recounted by the teacher, Jonathan Kuozol, in his classic 1967 book DEATH AT AN

EARLY AGE: THE DESTRUCTION OF THE HEART AND MINDS OF NEGRO CHILDREN IN THE
BOSTON PUBLIC SCHOOLS 193-202 (1967).

370. Differences in the quality and effectiveness of reachers are a strong determinant of
student learning. See Kati Hayeock, Good Teaching Matters . . . A Lot, THINKING K—16, Surmer
1998, ar 3, 3-15, http:ﬂwww.ednust.orglmainjdocument.s/KlGﬁsummeﬁS.pdf; see also WILLIAM L,
SANDERS & JUNE C. RIVERS, CUMULATIVE-AND RESIDUAL EFFECTS OF TEACHERS ON FUTURE
STUDENT ACADEMIC ACHIEVEMENT 7 (1996), http:ﬂWWw.ncela.gwn.edw’oe]af'summic}cd/ﬁles/
shrfsanders.pdf; S. Paul Wright et al., Teacher and Classroom Conzext Effects on Student Achievernens:
Implications for Teacher Evalustion, |. PERSONNEL EVALUATION EDuC. 57, 57-67 (1997).
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authorities to discipline abuses yet protects one of the most valuable of
American resources: the innovative teacher.”

371 Another sad irony that is often lost amid the details of these cases is chat little is ever
done 1o discipline or remave any of the dishearteningly large pool of teachers who merely exhibit
mundane, pedestrian incompetence—those who do a poor job assisting in the learning processes
of their students. Many of the same patents and administrators who complain the loudest at
controversial pedagogy (concerning, for example, sex or race} will ignore or silently tolerate a
teacher with demonstrably low academic expectations of students. See generally LIPMAN, supra
nore 44; PATRICK |. MCQUILLAN, EDUCATIONAL OPPORTUNITY IN AN URBAN AMERICAN
HiGH SCHOOL (1998). Both Lipman and Mc{Quillan discuss the accepred nature of such low

e Xpecrarions.



