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EDUCATION LAW INTO PRACTICE

ABILITY TRACKING: WHAT ROLE FOR THE COURTS?*
by ‘

- KeEviN GG, WaLNER, J.D., PRD.**

School boards and other local-level educational policy makers have, in
the past, had considerable. discretion in crafting curriculum in response to
perceived local needs. Accordingly, schools often have different programs, or
“tracks,” that are intended to prepare students for, e.g., college or a vocation.
But state-leve} policy makers have begun prescribing detailed standards to be
taught by all:schools and mastered by all stadents, And courts have begun
interpreting: state: constitutional .adequacy mandates to require that :students

~ be provided with an opportunity to learn the state standards. In this note, I

present an overview of Jegal precedent concerning court challenges to ability
tracking, a practice often favored by local decision-makers, I then summarize
the .results ‘of some of my own-recent research and discuss some new.
developments on the legal-front, concerning the possible legal requirement

-that schools provide adequacy at every level within a structure of curriculum

differentiation. Finally, I discuss some implications for practitioners.

PAST CHALLENGES

' Tracking is very common in the natien’s schools but has been long
identified as a crucial source of inequality of opportunity.! It is the practice of

‘placing students-in stratificd classes (c.g:, remedial English, general: English,

and college prep English), based on the students’ perceived abilities. So-
called “raciat tracking” is a recognized form of second-generation discrimina-
tion, whereby students are resegregated into different tracks, all within
otherwise desegregated school sites.? Racial tracking has been chalienged in
isolated instances over the past four decades. '

While various. state and local legal authorities have the potential to play
important roles in tracking litigation, the weight of such litigation has relied
on the federal Equal Protection Clause and {to a lesser extent) on Title VI of
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the Civil Rights Act of 1964 In the former category, one finds Hobson v.
Hansen,® in which the court’s finding of intentional discrimination was
grounded in significant part upon the district’s use of tracking. T\vcnty—seifen
years later, the court in People Who Care v. Rockford Board of Education
Scheol District No. 205° reached a similar conclusion. In both these cases, the
court found evidence of intentional discrimination.

In several other cases, challenges to tracking arose in litigation subse-

quent. to the implementation of a desegregation order. For instance, the
court in United States v. Yonkers Board of Education® determined that the
district’s tracking practices were vestiges of prior discrimination. In such
cases, plamntiffs argue that school districts turn to tracking as a means of
resegregating students within schools that have been desegregated puisuant
to court order. In fact, several courts have noted that the tracking systems in
question sprouted up at the time of (and in apparent reaction to) forc;e(:l7
integration of schools. (See Moses v. Washington Parish School Beard,
Simmaons on Behalf of Simmeons v. Hooks®) Similarly, many of these -courts
have denounced the use of testing. as a basis for grouping or placement in
these recently desegregated schools (Singleton v. Jackson Municipal Separate

" School District;? United States v. Board of Education. of Lincoln County;"*

United States v. Tunica County Schoel Dist.;'' see also Hobson, in whichi the

court questioned the validity and accuracy of tests used for placement).

When plaintiffs move to modify desegregation ordfers to respogd to
resegregation caused by tracking, racially disparate grouping in a previously

segregated school system is generally held invalid unless the district can.

demonstrate that the tracking system (a) was not based on the present results
of past segregation (i.c., was not a vestige) or (b) would lzcmedy the present
results of past segregation by providing enhanced educational opportunities
(McNeal v. Tate County School District™).

Despite the result in McNeal itself (finding the tracking system 1-mconsti-
tutional), several courts have used this test to conclude that, since the
particular children now being tracked had never attended segregated schools,
the earlier discrimination could not be blamed for the present disparate

3. Disparate impact actions filed pursuant 7. Moses v. Washington Parish School Bd.,
the Department of Education’s implement- 456 F.2d 1285 (5th Cir.1972).
ing regulations for Title V1 of the. 1964 Cvil 8. Simmons on Behalf of Simmons v. Hooks,
Rights Act (42 US.C. § 2000d, 1982) exist: ™y 3y o o 1906 (F D> Ark.1994).
ed for 35 years, but were recently eliminated -

* by the U.S. Supreme Court in Alexander v. 9, Singleton v. Jackson Municipal Sepamfe
Sandoval, 121 S.Ct. 1511 (2001). Post-Alex- Sch. Dist., 419 F.2d 1211 (5th Cir.), vac'd in

ander disparate impact lawsuits must now be part and rev'd in part sub nom. Carter v. West
framed under 42 U.S.C. § 1983 (see Poweil Feliciana Parish Sch. Bd., 396 US. 290
v. Ridge, 189 F.3d 387 (3d Cir.1999)). (1970).

4. Hobson v Hansen, 269 FSupp. 401 34 pyied Suaies v. Board of Educ. of Lincoln
(D.D.C.1967), affd sub nom. Smuckv. Hob- oy 301 FSupp. 1024 (5.D.Ga.1969).
i 34 175 (D.C.Cir.1969). _
som, 408 P20 173 ) 1. United States v. Tunica County Sch. Dist.,

5. People Who Care v. Rociford Bd. of Educ. ") "5 oy 1ag (s Cir.1970), cert. dend
Sch. Dist. No. 205, 851 F.Supp. 905 (N.D.I 398 U5, 951 (1970).

1994)‘ ’ w L C .

6. United States v. Yonkers Bd. of Eiuc., 123 13 McNeal v. Tate County Sch. Dist, 508
F.Supp.2d 694, 716-718 (5.D.N.Y.2000). F.2d 1017 (5th Cir.1975).

[566]

ABILITY TRACKING: WHAT ROLE FOR THE COURTS?

impact of tracking. (Georgia State- Conference- of Branches of NAACP v.
Georgia;® Montgomery v. Starkville Mun. Separate School Dist.;™ Quarles v,
Oxford Mun. Separate School Dist®) Most recently, however, in Simmons v.
Hooks, the court applied the McNeal test in a much léss deferential way,
relying on expert testimony in finding that the tracking system would not
remedy the results of past discrimination by providing better educational
opportunities, :

RECENT RESEARCH
I recently studied tracking in four school districts (San Jose, California;
Wilmington, Delaware; Woodland Hills, Pennsylvania; and ‘Rockford, Illi-
nois) and found a clear pattern of discrimination.® All four districts ‘were

racially diverse and were all operating under court-ordered desegregation
plans. . ' : oo

In theory, the process of tracking children -is supposed to facilitate
learning by separating them-into groups, so that they ‘are taught alorgside
peers of similar ability:and apart from these 'with higher:or lower abilities. In °
the four school districts I studied; students with an extraordinarily 'wide range’ -
of ability levels—as ‘measured by standardized tests such as the 'sixth grade -
Towa Test of Basic Skills (ITBS) and California Test of Basic Skilts (CTBS)—
were placed together in remedint-college preparatory and advanced aca- -
demic courses. ' : ' : '

In all of the districts, early judgments about the students’ capacities

- persistéd throughout their school careers, and placements, once made,

tended totake on a life of their own. Lower-tracked studerits were caught in
a downward cycle—their education failed to prepare them in terms of
knowledge and skills, and their transcripts reflected missing prerequisites for
later courses. Labels became fixed, internally for students themselves and
externally for teachers, counselors and other students. :

Racial sorting through the tracking systems occurred in these districts
even among students with comparable achievement. That is, the dispropor-
fionate placement of African-American and Latino students in low-track
classes, and the corresponding exclusion of these students from high-track
¢lasses, went above and beyond any effect attributable fo prior measured
achievement. :

Finally, analyses of data from the four districts demonstrate that just one
year of differential track placement has a strong effect. Students placed in
low tracks immediately fall behind their high-track counterparts, and the
achievement gap remains and even increases over subsequent years. As a
policy matter, this negative impact of low-track placement is even more
important than the proof of racial discrimination among students of compa-
rable prior achievement. It raises the question of why any student, of

13. Georgia State Conference of Branches of 15, Quarles v. Oxford Mun, Separate  Sch.
NAACF v. Georgia, 775 F.2d 1403 (11th Dist., 868 F.2d 750 (5th Cir. 1989).
Cir.1985). 16. Kevin G. Welner, LEaaL Ricars, Locar

14. Montgomery v. Starkville Mun Wronis: Wien ComMuntTy Contror CoL

Sch. Dist., 665 F.Supp. 487 (NI} Miss.1987).  LIbEs wrm EbucaTionaL Bourry (2001).
) SUNY Press. - S
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whatever race or background is placcd ina class gcneratmg lcsser -achieve-
ment.

In sum; African—American and Latino students are dlsproportlonately
placed in- low-track classes that, while they purport to be homogeneous,
encompass a wide range of measured abilities. Once placed in fow tracks,
these students must overcome great odds to move up within the tracked
structure. Year after year, they fall further and further behind their high-
tracked -counterparts. Taken as a whole, these analyses highlight two harmful

elements -of tracking. First, African-American and Latino standents are dis- -

proportionately taking these low-track courses, even after controlling for
prior achievement. Second, the low-track classes have a detrimexltal impact
on students’ later: acadcmlc performance—regardlcss of race.

NEW DEVELOPMENTS

- The gravamen:of the above analyses lies in ome key contention: the
-quality of eduncational opportunities- offered in fow-track. classes is substardially
inferior to-that offered:in high-track closses, The level, and even the existence,
-of that inferiority varies from school to school (and from class-to ¢lass), but
" .these variations tend to disappear when gne ‘moves, to:a macro-s¢ale of, for
instance; :the overall. impact. of -2 district’s tracking practices. - Inferiority . is
- -also, however, a social construct: it is contextualized within community vaines
concerning the purpose of schooling. An obvious example of this- contextuali-
zation would be the value placed on a non-academic vocational education in
a blue-collar versns a whitecollar community. White-collar students and
parents are more likely to view the vocational education as inferior.

In. the past, this difference of opinion’ concerning the value of different
types of education added a layer of difficulty for courts considering chal-
lenges to tracking systems. However, any such dispute has now been resolved
by an avalanche of legislation collectively known as the standards move-
ment."” These federal-and state statutes provide a framework for -a national
push for standards and high-stakes accountability. That is, states’ accountabil-
ity systems are often tied to impartant items such as grade promotion and
graduation; this gives the tests “high-stakes™ for the impacted students This
standards legislation should rcsolve the issue of whether schools are reqmred
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to generally offer an academic education. Moreover, the legislation effective-
ly provides courts with guidelines concerning the actual level of academic
preparation that elected representatives have determined to be necessary.

Even the standards themselves~that is, setting aside the high-stakes tests
tied to those standards-supply a solid basis wpon which courts can ground
decisions challenging the adequacy of students’ educational opportunities. At
least two state supreme courts have expressly furned to their state standards
to give meaning to a constitutional adequacy clause.® Thus, courts have
already begun interpreting adequacy mandates to require that students be
provided with an opportunity to learn the state standards. A logical extension
of these cases is to demand similar adequacy at every level within a structure
of curriculum differentiation. Individual policy decisions that create stratifica-
tion within a larger (presumably adequate) system can produce inequalities
evaluated pursuant to the same guidelines of educational adequacy.

K minority students are taught dispropottionately in classes that present
inferior” opportunities, -and if schools ¢reaté and maintain an educational
structure that facilitatés this disproportionality, then; under the Departmerit
of Education's implementing regulations for Title VI, schools would have the
‘barden of proving the educatlonal necessity for practices that produce this
disparate racial impact.”® Farther, even if low-track classes do not dispropor-
tionately house minority students, ‘they raise important issues under stdte
constitutionial educatlon clauses™ as well .as due process claims tied to high-
stakes testing.™ That 1s, courts may now consider the 1mpact of Iugh stakes
testing.

Past challenges to such testmg have usuaily sought the remedy of a
diplomia being awarded.® Plaintiffs in these cases cha]lcnged the fairness of

18. Idaho Sech, for Equant Opparmug’ v. Ev- .make sure that every student has the oppér-
ans, 976 P.2d 913 (Idaho 1998); Idaho Sch. tunity to meet grade-level standards for aca-
for Equn! Opportunity v. Evans, 850 P.2d 635 demic achievement as measured by the state
(Idaho 1993); United Sch. Dist. v. State; 885 standards and -assessments. 20000 WL
P2d 1170 (Kan. 1994}, See also Opinion of 1639686 (N.C. Super. October 12, 2000).
the Justices, 624 So.2d 107 (Ala.1993) (incor- 19 34 CFR § 1003()(2) (2000); 42
porating the trial court opinion using the . ,
state standards o' gxplam the adequacy US.C. § 1983, See Pawell v. ‘R.ld'ge, .189 F:Bd
clause); Leandro v. State, 488 S.E2d 249 2 400-403; South Camden Citizens in Action

(N.C.1997) (“[e]ducational goals and stan- v. New Jersey Dept. of Env. Prot., 145

17. It is also known as the standa:ds-based
accountability movement, and it grew out of
the systemic reform fmovement. These re-
forms are grounded in the idea of alignment
between curriculum standards, performance
standards, assessment, teacher preparation,
staff development, and other forms of ca-
pacity-building, incentives, and mandates.
As generally practiced, the state adopts a set
of standards along with a statewide test and
a system of rewards and punishments direct-
ed at students, teachers, schools, and/or
school districts and all dependant upon stu-
dents’ test scores. See, ¢.g., Cal. Educ, Code
§ 60602(a)(2) (West 2001), which mandates
the adoption of “a set of statéwide aca-
demically rigorous .content standards and
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per-formance standards in a]_] maj_or sub]cct
areas,” and § 60605, which sets forth the
requirement, as part of the Standardized
Testing and Reporting {STAR) Program,
that stedents be tested in basic skills in
reading, spelling, written expression, mathe-
matics, history-social science, and science).
Also see Tex. Educ. Code § 39.02% (Vernon
1996), which requires students to. perform
satisfactorily om the secondary exit-level
TAAS exam before being cligible to receive

- a high school diploma, and Tex Educ. Code

§ 39131, which . describes  accreditation

. -sanctions and interventions for school dis-

tricts and-campuses not meeting the.accredi-
tation criteria, mﬂudmg that of Lhe second-
ary-exit-level TAAS, . SRS

dards -adopted by the legislature are factors
which may be consideréd on remand to the
trial court for its determination as to wheth-
et any of the state’s children are being
denied their right to a sound basic edu-
cation. . . . Anather factor which may prop-

erly be considered in this*determination is

the level of performance of the children of
the state and its various districts on stap-
dard achicvement tests.” [citation omitted]).
The tourt also noted that neither of these
“factors should be determinative. f4. at 355.
Omn remand, Wake County Judge Howard E.
Marming Ir., in the re-named case of Hoke
County v. N.C. ‘State- Board of Education,
issued an opinion holding that the North
Carclina constitution requires the. state 1o

F.Supp.2d 505 (D.N.J.2001).

0. See, eg, McDuffy v. Sec'y of the Executive

Office of Educ, 615 N.E2d 516 {Mass.
1993); Edgewood Indep. Sch. Dist. v, Kirby,
777 S.W.2d 391 (Tex.1989); Rose v. Council
for Bitter Educ., 790 S.W.2d 186 (Ky.1989).

21 Brookhart v. Mingis, 697 F.2d 179 (Tth

Cir.1983);, Debra P. v. Turlington, 644 F.2d
397 (5th Cir.1981); Paul Weckstein, School
Reform and Enforceable Rights to Quality
Education, in Law anD ScrooL REFORM: Sx
StraTEOIES FOR PROMOTING EpUcaTiONAL EO-
urry 306-389 (1999).

22. Brookhart, supra n.21; Debra. P., supra

0.21; Oump v. Gilmer Indep: Sch. Dist., 797
FSupp. 552 (ED.Tex1992); Williams v.
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exit exams (generally framed as a-Violatien of substantivé:due process) when

their underlying schooling provided insufficient preparation for the ,assess-

ment. In contrast, future challenges might embrace the, standards.mavement
and contend that the plaintiffs’ schooling itself is unfair. Such claims would
build on states’ own adopted standardy, arguing to the court that schools now
have a clear obligation to give every eligible student an opportunity to learn
the curriculum designated and assessed by the state.

An action based on high-stakes accountability wonld presume that each
state ‘has a right to adopt learning standards -and to ‘make diplomas and
promotion contingent upon certain learning as demonstrated by a given
assessment. But the state and its subordinate bodies (school districts and
schools) must also implement this policy decision in a fair and equitable
manner. '

Imagine a legal action in a state with a difficult high:stakes test. Minority
students still could not successfully challenge the practice- of teaching. to the
test, so long -as their instruction includes full preparation for-that test.. But
instead of focusing on the “punishment™ (the retention or diploma ‘denial);
students™:legal attacks might challenge the state’s failure fo fulfill its vohm-
tarily assumed affirmative duty to previde each student with a fair opportuni-
ty to learn the material covered by the exam, This shift in focus acconiplishes
at least three goals: it puts the court'in the position of enforcing; rather than
overturning, state policy; it suggests the remedy of increased educational
resources and higher expectations for students; and it alows for claims
grounded either in racial discrimination or independent of the students’ race.

A legal challenge to tracking along these lines invites 2 reconsideration
of the inequitable structures allowing for stratification of educational oppos-
tunities. That is, these actions would not question the legal right or individual
propriety of parental decisions to seek out the best opportunities for their
children. But they do cast doubt on the legality of schooling structures that
effectively ration high expectations and quality ‘opportunities to Tearh, ‘thereby
enabling these parental decisions. The call for American students ‘to meet
world-class -standards in thé Goals 2000 and state stéddards!accb&i'jt'ability
legislation is eéxplicitly inchisivé: 4ll students must be held ‘to these ~high
standards. Likewise, thé new “No Child Left Behind” Act:(the 200F°ESEA
reauthorization) gives such rhetoric sharp new teeth. N

Like civil rights legislation of the 1960s, recent standards legislation is
intended to hold local school officials (among others) accountable for
ensuring that all children receive an adequate education. It is true that the
new approach is distinctly different, focusing on outcomes rather than inputs.
However, courts may again step into the fray to demand that inputs-the
opportunities actually provided to children—meet minimally acceptable levels
as framed by the legislated outcome standards. This points to a new
vulnerability for practices such as tracking, which may lower inputs below
acceptable levels. - -

Austin Indep. Sch. Dist, 796 F.Supp. 251 i F.Sup.p.;4‘?2.(S.D._Ga.-1981).
(W.D.Tex.1992); Anderson v. Banks, 520
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" ABILITY TRACKING: WHAT ROLE FOR THE COURTS?
IMPLICATIONS FOR PRACTITIONERS
Tracking is an educational policy issue that only becomes a legal issue
under certain circumstances. For instance, school districts serving racially
diverse populations have long been subject to OCR investigations when their

[tracking systems have shown segregative effects.® The new standards and

accountability legislation, however, has now expanded potential liability to all

school districts.

The above-described impact litigation may be targeted at state-level

-defendants since; depending on the jurisdiction, they maintain ultimate

responsibility for providing educational opportunities. Alternatively, or in
addition, the actions may target individual school districts, alleging that local
policy decisions regarding tracking are responsible for the denial of protected
educational opportunities. '

Attorneys representing school districts should assess this risk. In most
jurisdictions, the present risk (at the time of this writing) is low. Accountabili-
ty laws are just coming into effect and the only relevant litigation making use
of them is targeted at state level actors (as part of larger adequacy claims).
Moreover, even if the exposure risk rises as a result, for instance, of a
tangible threat of litigation, a decision to reform tracking policies will likely
be difficult for school district leadership.® At the same time, many districts
house educators and leaders who are anxious to reform the practice. School
district attorneys should take care not to become partisans in this highly

‘charged political issue. Instead, in playing out the appropriate role of

analyzing and informing, attorneys may recommend that their clients conduct
their own internal evaluations of ptactices and possibilities. Any such evalua-
tion would ultimately be considered, along with the attorney’s legal analysis,
by the district’s democratically responsible policy makers.%

Finally, T should note that the above discussion of the potential legal
impact of standards and accountability legislation could be extended beyond
tracking, to other practices that have been demonstrated to limit educational
opportunities. For instance, one could envision a plaintiff who.is a student in
an overcrowded, unheated classroom taught by an inexperienced teacher who
is teaching outside of her subject area. Unlike an: action grounded in
tracking, however, such a case would surely raise serious issues implicating
state funding mechanisms, since these input deficiencies would generally be
driven by a tight district budget.

23. See gemerally U.S. Commission en Civil poiitical obstacles to reform. See Kevin G.
Rights. BouaL Epucamonar OprorTuNTY Welner & Jeannie Oakes. NAVIGATING THE

AND NONDISCRIMINATION FOR MINORITY StU- PoLmics oF DemrackanG (Skylight Publica-
. pENTs: Feperas. Enrorcavent of Trie VI i tions 2000). '
" ARILITY GROUPING PracTices (1999),

) ” 26. I have not included a discussion of impli-

24. Sec eg, Bun v. State of California, 4 cations for practitioners who might repre-
Cal.4th 668 (1992). sent plaintiffs in such matters. Suffice it to

25. Tracking has long been recognized as a  say that this sort of impact litigation - is

. poor pedagogical practice, yet it remains difficult and costly but holds the potential to
very common throughout the nation. In create meaningful opportunities for many
large part, this resilience is attributable to chitdren. - '
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