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INTRODUCTION

Special education can provide tremendous benefits to children who
need supports and services. While for some chiidren this ideal may ap-
proach reality, minority children often have a far different experience
with special education.’ Many students, regardiess of race, who are
deemed eligible to receive special education services are unnecessarily
isolated, stigmatized, and confronted with fear and prejudice. Further, as
a result of misdiagnosis and inappropriate labeling, special education is
far too often a vehicle for the segregation and degradation of minority
children. Racial discrimination, according to Assistant Secretary of Edu-
cation Judy Heumann, Director of the Office for Special Education and
Rehabiiitative Services in the Clinton administration, exists within the
systems of both regular and special education: “[Mlinority children are
more likely not to receive the kinds of services they need in the regular
ed[ucation] system and the special ed system. . . . And special ed is used

* Staff Attorney, The Civil Rights Praject, Harvard University; M.Ed., Lesley College,
1987, I.D. Georgetown University Law Center, 1999. An earlier version of this Article was
presented at the Conference on Minority Issues in Special Education at Harvard University.
The Spencer Foundation funded the Conference.

" Assistant Professor, University of Colorado Schoo] of Education; J.D., UCLA,
1988; Ph.D., UCLA, 1997, Dr. Welner’s work on this Article was funded through the sup-
port of a post-doctoral fellowship granted by the Spencer Foundation and the National
Academy of Education. The authors would also like to thank Sam Bagenstos, Gary Orfield,
Kathleen Boundy, Sharon Soltman, Dennis Parker, and Janette Klingner for their insightful
comments on earlier drafts of this Article, pius Delia Spencer and Vanessa Yolles for their
research assistance. However, the opinions and ideas expressed herein are solely the re-
sponsibility of the authors.

' See, e.g., U.S. DEF'T OF EDUC., To ASSURE THE FREE APPROPRIATE PUBLiC EpuUca-
TION OF ALL CHILDREN WITH DISABILITIES: TWENTY-SECOND ANNUAL REPORT To Con-
GRESS ON THE IMPLEMENTATION OF THE INDIVIDUALS WITH DisaBILITIES EDUCATION AcT,
at v-vii (2000), available at http:ﬂwww.ed.govlofﬁccleSERS!OSEPIOSEP2000AnIRpt;
see also Larry P. v. Riles, 793 F.2d 969 (9th Cir. 1984),
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as a place to move kids from a regular classroom out into a separate set-
ting ™

For these minority students, the Civil Rights movement brought
about vital legal protections. Most important among these was Title VI of
the Civil Rights Act of 1964.7 Inspired by such achievements, grassroots
activists and lawyers embarked upon a successful campaign on behalf of
students with disabilities,* culminating in the 1975 congressional passage
of the legislation now known as the Individuals with Disabilities Educa-
tion Act (“IDEA™)®

Despite remarkable legislative achievements over the last thirty-
seven years. minority students remain doubly vulnerable to discrimina-
tion. First. they tend to receive inequitable treatment within school §¥S-
tems thut remain segregated and unequal.” Second, they are put dispro-
portionately at risk of receiving inadequate or inappropriate special edu-
cation services because of systemic problems with special education
identification and placement.” While we focus in this Article on the latter
issue, we remain constantly mindful of the former. The systemic chal-
lenges we outline are driven, in part, by our broader concerns about ine-
quality of educational opportunity. Although discrimination based upon
disability and race/ethnicity have each been targeted by powerful laws,

*The Merrow Reporr: Whar's So Special About Special Education? (PBS television
broadcast, May 10, 19961 [hereinafter The Merrow Report], transcript available at
hitp://www pbs org/merrow/tv/transcripts/index. html,

P42 US.CL§8 2000d to 2000d-4 (1994), Title VI provides, “"No person in the United
States shali. on the ground of race, color. or national origin, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination under any program or activ-
ity receiving Federal financial assistance.” 4. § 2000d.

* See Mills v. Bd. of Educ., 348 F. Supp. 866 (D.D.C. 1972); Pa. Ass'n. for Retarded
Children v. Pennsylvania, 343 F. Supp. 279 {E.D. Pa. 1972).

*Individuals with Disabilities Education Act Amendments of 1997, 20 U.S.C.
§8 1400-1487 (1994 & Supp. V 1999) {originatly enacted as the Education for All Handi-
capped Children Act of 1975, Pub. L. Ne. 94-142, %9 Stat. 773).

* In addition to IDEA, federa] legislation protecting students and others with disabili-
ties includes Section 504 of the Rehabilitation Act of 1973, 20 U.S.C, § 794 (1994), dis-
cussed infra Part IL A,

“See JEaN ANYON, GHETTO SCHOOLING: A POLITICAL ECONOMY OF URBAN EDUCA-
TiONAL RErFORM (19971 JEannikE Oakes, KeerinG TRACK: How SCHOOLS STRUCTURE
INEQUAaLITY (19850 Linda Darling-Hammond, fnequalitv and Access to Knowledge, in
HANBBOOK OF RESEARCH ON MULTICULTURAL EDUCATION 465 (James A. Banks & Cherry
A. McGee Banks eds., 19953,

* The findings of the Individuals with Disabilities Education Act Amendments of 1997
state that “{g]reater efforts are needed to prevent the intensification of problems connected
with mislabeling and high dropout rates among minority children with disabilities.” 20
U.S.C § 1400(c)8)A); see also Jeremy D. Finn, Patterns in Special Education Placement
as Revealed by the QCR Survevs, in PLACING CHILDREN IN SPECIAL EDUCATION: A
STRATEGY FOR EQuiTy 322 (Kirby A. Heller et al. eds., 1982); Theresa Glennon, Race,
Education, and the Construction of a Disabled Class, 1995 Wis. L. REv. 1237; Tom Par-
rish, Disparities in the ldeniification, Funding, and Provision of Special Education, in
MinoriTy Issues IN SpEciat Epucation (Daniel J. Losen, Carolyn C. Peele & Gary
Orfield eds.. forthceming Feb. 2002), availabie at http.//www law.harvard.edu/civilrights/
conferences/SpecEd/pamishpaper2. html.
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civil rights litigation has seldom used these laws in concert. This Article
describes the relative strengths of Title VI and disability law and explores
the benefits of combining these two sources of protection to bring sys-
temic challenges.

The body of this Article is divided into three parts. Part I explores
the most recent research on inappropriate identification and placement of
minority students in special education. Part II reviews legal challenges to
overrepresentation and inadequate or inappropriate special education
services. It also explores past challenges under both disability law and
Title VI. Part IIT examines new ways of combining Title VI with disabil-
ity law and the possible advantages of such a combined approach. Part III
also considers how the new standards-based reform movement can be
leveraged to achieve greater equality of educational opportunity for mi-
nority students deemed eligible for special education services.

This Article highlights the strengths of various legal challenges and
reaches three main conclusions. All three conclusions are grounded, in
part, in the reality that special education identification and placement is a
long process, beginning in the regular education classroom and involving
many interconnected factors and subjective decisions. The first conclu-
sion is that, given the relative strength of disability law, complaints on
behalf of minorities harmed in the process of identification or placement
are generally strongest when built upon a combination of disability law
and Title VI,

On April 24, 2001, the Supreme Court rejected the argument that
there was an implied “private right of action” available to individuals to
enforce the Title VI disparate impact regulations in court. The Alexander
v. Sandoval® ruling, however, does not preclude individuals, or organiza-
tions, from seeking the enforcement of the disparate impact regulations
by filing federal administrative complaints with the United States De-
partment of Education’s Office for Civil Rights (“OCR”). Therefore, the
3-4 ruling cuts against our first conclusion to the extent that it prevents
the plaintiffs we envision here from suing in state or federal court. Fur-
ther, the dicta in the majority’s opinion suggested that the disparate im-
pact regulations themselves were of questionable validity, although the
Court did not elect to address the issue directly.’®

On closer examination, however, it remains to be seen how severely
the Court’s holding will meaningfully curtail the ability of private parties
to bring actions against state actors to enforce the Title VI disparate im-
pact regulations, Pursuant to 42 U.S.C. § 1983, private parties can sue, al
law or in equity, state actors responsible for the “deprivation of any
rights, privileges, or immunities secured by the Constitution and laws.”"

“121 S, Ct. 1511 (2001).
‘@ id. at 1517
"42US.C. § 1983 (1994),
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In the words of Justice Stevens' dissent; “[T]his case is something of a
sport. Litigants who 1n the future wish to enforce the Title VI regulations
against state actors 1n all likelihood must only reference § 1983 to obtain
relief ... " Accordingly, while Sandoval eliminated the implied private
right of action whereby plaintiffs sue directly under the authority pro-
vided by Title VI's implementing regulations, actions brought under
§ 1983 bypass the increasingly difficult implied right of action analysis.
Congress expressly intended § 1983 to give civil nights plaintiffs access
1o direct judicial relief.

This Article’s discussion of private disparate impact actions should
therefore be read as concerning actions enforcing Title VI regulations via
§ [983." Furthermore, as a legal matter, Sandoval leaves untouched the
other main avenue of Title VI enforcement discussed throughout this Ar-
ticle: OCR complaints.' This administrative complaint mechanism al-
lows aggrieved individuais and organizations to pursue disparate impact
arguments, as well as combined disability-Title VI arguments, Techni-
cally speaking, OCR cannot order injunctive relief, only the withdrawal
of federal funds. But as discussed below, OCR can use this leverage for
settlement purposes and through negotiated resolution agreements can
seek the equivalent of court-ordered injunctive and declaratory relief.

The Article’s second conclusion is that isolating one particular siep
in the identification and placement process as the cause of a racially
identifiable harm may limit plainiif{s to ineffective, marginal remedies.
Therefore, legal challenges will generate the best remedies when they
address the system of inseparable factors that drive overrepresentation of
minority students.

Third, standards-based education reforms, as embraced by almost
every state, provide officially adopted benchmarks for progress and set

U Samdoval, 1215, Crooat 1527 (Swevens, J.. dissenting); see S, Camden Citizens 1n
Action v. N Dep’t of Envtl. Prot., No. CIV. AL 01-702, 2001 WL 491965, at *36-*39
(DN May 10,2001 (holding that it is consistent with Sandoval to permit the plaintiffs
to rely on & 1983 (o enfurce the EPA's disparate impact regulations promulgated under
section 602 of Title VI and denying the defendant’s motion to vacate the court’s prior or-
der): see alyo Powell v, Ridge, 189 F.3d 387, 400-03 (3d Cir. 1999); Bradford C. Mank,
Using § 1983 10 Enforce Fitle VI's Section 602 Regulations. 49 U. Kan. L. Rev, 321
{2001 ). For a contrary argument. (o the effect that federal regulations should nat be treated
as “laws” pursuant o § 1983 (notwithstanding the weight of precedent), see Todd E. Pel-
tys, The {ntended Relationship Berween Administrative Regulations and Section 1983's
“Laws,” 67 GEo. WasH. L. REv. 51 (1698).

" We also recognize the possibility that Congress may enact legislation returning Title
VI jurisprudence to its pre-Sandoval state, as was done with the Civil Rights Act of 1991,
Pub. L. No. 102-66, § 105(a), 105 Stat. 1071, 1074-75, following the Court's decision in
Wards Cove Packing Co. v Atonio, 490 11.5. 642 (1989). However. we prefer to address the
law as it presently stands,

" The Court did not address the validity of the disparate impact regulations them-
selves: “we must assume for purposes of deciding this case that regulations promulgated
under § 602 of Title VI may validly proscribe activities that have a disparate impact on
racial groups, even though such activities are permissible under § 6017 Sandoval, 121 S5,
Ct.at 1517
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high expectations for all schools and students.'® These benchmarks are
relevant to legal interpretations of educational adequacy. Consequently,
standards-based reforms, while often problematic,’® provide a compelling
new means for advocates to strengthen the entitlement claims of minority
students and leverage comprehensive. outcome-based remedies for all
students subjected to discriminatory school practices. For example, suc-
cessful plaintiffs could use standards benchmarks to set concrete com-
pensatory goals, monitor settlements, and ensure that agreed-upon mput
remedies yield actual benefits for children,

i. THE PROBLEM OF INADEQUATE AND INAPPROPRIATE SPECIAL
EDUCATION SERVICES FOR MINORITY STUDENTS

Texas College President Billy C. Hawkins recently recalled being
wrongfully labeled “mentally retarded” as a child.'” As a result, he was
isolated and received a watered down curriculum. He explained how the
misdiagnosis “tore at his self esteem.”” Hawkins’ experience was appar-
ently widespread.'® In 1982, the National Academy of Sciences released a
study based on data from the late 1970s detailing disturbing patterns of
racial disproportionality in special education programs, especially among
African Americans labeled mentally retarded.® According to the study,
the disproportionate overrepresentations® were most pronounced in

3S5ee 20 US.C. § 6311(b} (1994),

i The authors offer no opinion here about the merits of using standards-based reform
assessments for school system accountability. Such systemic assessment and accountability
are what we mean whenever we refer to “standards-based reforms.” However, given the
widespread failure by schools to ensure that students have equitable opportunities to learn,
we do reject the educationally unsound practice of using high-stakes tests that can result in
diptoma denial and retemion. For recemt research on high-stakes testing, see RAiSing
STANDARDS OR RAISING BaRRIERS? INEQUALITY AND HIGH-STAKES TESTING IN PUBLIC
Epucation (Garv Orfield & Mindy L. Kornhaber eds., 2001). See aise DIANE MASSELL ET
AL., PERSISTENCE AND CHANGE! STANDARDS-BASED SYSTEMIC REFORM IN NINE STATES
(1997 MitBrey W. McLAUGHLIN & LORRIE A. SHEPARD. IMPROVING EDUCATION
THROUGH STANDARDS-BASED REFORM: A REPORT BY THE NATIONAL ACADEMY OF EnC-
CATION PANEL ON STANDARDS-Basen Epvcarion Rerorm (1995); ANNE WHEELOCK,
Safe To Be SMakT: BUILDING & CULTURE FOR STANDARDS-BaseD REFORM W THE MiD-
DLE (GRADES (1998).

" See ABC World News Tonight with Peter Jennings (ABC television broadcast. Mar.
2.2001).

18 id.

¥ Asa G. Hilliard, I, The Predictive Validity of Norm-Referenced Standardized Tests:
Piager or Binet? 28 MeGro Eptc. Rev. 189 (1977). Tn this critigue of the use of 1Q tests a3
never having worked, Hilliard points out that “among a sample of the Afro-American
doctoral population from 1866 to 1962, nearly . .. 10 percent would, by these measures,
actually be called ‘retarded.”” id. at 199, see also The Merrow Repori, supra note 2 {1e-
porting statement of Thomas Hehir that three African American colleagues with Ph.D.s
have told him about being misiabeled retarded as children).

* See Finn. supra note 8. . o

3 Overrepresentation is defined for the purposes of this Article generically as nunonty
Tepresentation in a cerlain categary of disabilily that is so high as compared to whites that
it is extremely unlikely to occur by change (i.e., with likelihoods of less than five percent;.
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southern states.” Not until 1995, however, did the Department of Educa-
tion’s Office for Civil Rights make a concerted effort to address these
disturbing trends,” and it took two more years for Congress to address
the issue directly when it passed the IDEA Amendments of 1997,

A, New Research on Racial Disproportionaliry

Despite these incremental policy and legislative efforts, the evidence
from naticnal databases shows persisting problems of both overrepre-
sentation and underservicing of minonity children.® These alarming sta-
tistics depicting significant overrepresentation of minorities identified for
special education suggest that minority students are often misdiagnosed
and iappropriately labeled, resulting in a den:al of educational opportu-
nities.* Most striking, African American children nationwide are nearly
three times as likely as white students to be labeled mentally retarded,
and in five states the likelihood is more than four times that of whites.?

Although African Americans appear to bear the brunt of averidenti-
fication, the evidence indicates that all minority groups are vulnerable to
discrimination in identification for special education. For example, His-
panics, Native Americans, and Asian Pacific Americans are each overrep-
resented in mental retardation classifications at more than three times the
rate of whites in at least one state. In most states, however, Hispanics and
Astan Pacific Americans are more likely to be underrepresented.”’

Similarly disturbing statistical trends and levels of disparity exist for
minorities classified as having an emotional disturbance (“ED™). African

= See generaliv Finn, supra note 8.

# See, e.g5., Theresa Glennon & Megan Whiteside Shafer, OCR and the Misplacement
af African American Students in Special Education: Conceprual, Structural, Strategic and
Administrative Barriers 1o Fffechive Enfarcemens, in MINORITY ISSUES IN SPECIAL EDUCA-
Tan, supra note 8. See generafly Glennon, supra note 8.

* See Finn, supra note § (demonstrating through evidence from the 1982 National
Academy of Sciences study that this disproportionality is not new to education research-
ers): see wlso Lloyd M. Dunn, Special Education for the Mildly Retarded—fs Much of It
Justifiable . 35 EXCEPTIONAL CHILD. 5 t1968)

= See. e.g. Juy Gottlieb et al., Special Education in Urban America: It's Not Justifi-
able for Manv. 27 ). SPEciar Epuc. 453, 459 (1994} For an extensive review of earlier
statistics as they pertain to African Americar students, see Glennon, supra note 8. See also
Pamela J. Smith, Qur Children's Burden: The Meany-Headed Hydra of the Educarional
Disenfranchisement of Black Children, 42 How. L J. 133 {1996

“* Although not the primary focus of this Article, pervasive and substantial underrepre-
sentation, especially for Hispanics and Asian Pacific Americans as compared to whiles,
suggests that large segments of these minority groups are nol gelting enough special edu-
calion supports and services. Moreover, in a few states like Alabama, overrepresentation of
African Americans in Mental Retardation (3.89 times the representation of whites), com-
bined with underrepresentaticn in the category of specific learning disabilities (0.97 times
that of whites), suggests that African Americans with specific learning disabilities are
being misclassified and therefore inappropriately placed and served. See Parrish, supra
note &, at thl.2,

T id.
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Americans arc the most overrepresented group in the category of ED, and
the most overrepresented minority group in every category, in nearl1y
every state.™ However, overidentification of other minorities in the ED¥
and learning disability categories remains problematic in many placest‘m
When the effects of race and gender are analyzed together, and wlhltc
females serve as the basis of comparison, black and Native American
males are more than five times as likely as white females to be labeled
emotionally disturbed.? o
One prominent study by Dr. Tom Parrish, discussed herein, h1gh-
lights the most disturbing national and statewide racial dispropqrtmnqh-
ties by describing as substantially overrepresented those states in whllc‘h
minorities have at least twice the likelihood of a given disability identl'h-
cation as do whites.” Notwithstanding this high standard, such gross dis-
proportionalities are common.® It is crucial, however, to avoid thg heu-
ristic trap of regarding overrepresentation that falls below the twice as
likely benchmark, or the national average, as an acceptable level. Ia fact.
statistically significant disproportionalities include many situations wh‘.zre
the odds of identification are far less than twice that of whites.™ A \J'Vld‘e
range of proportions in representation may suggest a racially.dlsC}"lml-
natery implementation of special education programs. The racial distor-

®id.

“ Hispanics are significantly overrepresented in the category of emotional disturbance
in New York. Connecticut, and Pennsylvania. Native Americans are identified at'neariy five
times the rate of whites in Nebraska, and are between two and five times as likely to be
classified as emotionally disturbed in nine states. Jd. . )

*In nine states, for example, African American children are more than twice as likely
as white children (o be found to have a learning disability. In Hawaii, Asian Pacific Ameri-
cans are 1dentified at nearly twice the rate of whites. In six states, Native American chil-
dren are identified at more than twice the rate of whites. id. ]

"' Donald P. Oswald et al., Communiry and School Predictors of Over Representation
of Minority Children in Special Education 7. in MINORITY ISSUES IN SPECIaL EDUCATION,
supra note 8.

“* Parrish similarly finds that minorities are sabstantially underrepresented when they
have a placement rate at half the rate of white students. Parrish, supra note 8. Both bench-
marks were created by the researcher to highlight the severity of the problem and are not
intended to replace the theoretical base for determining when disproportionality is
significant from either a statistical or legal perspective. See id. at 5-6. ]I:or' some suggested
statistical tests, see Patrick Pauken & Philip T.K. Daniel, Race Discrimination and Dis-
ability Discrimination in School Discipline: A Legal and Statistical Analysis, }39 Epuc. L.
Rep. 759 (2000). See also Beth Harry & Marv G. Anderson, The Disproportionare Place-
ment of African American Males in Special Education Programs: A Critigue of the Proc-
es55, 63 1. NEGrRo Epuc. 602 (1995). _ .

™ See Parrish, supra note 8, at tbL.2. This study is discussed in detail below. See infra
note 46 and accompanying text. ) )

* Cf Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 995 n.3_ (}988) {discussing
the racial bias in high-stakes tests); Parrish, supra note 8, at 5-6 (disclaiming the use of the
extraordinarily large benchmark as useful for any other purpose beyond the research analy-
sis presented); see alse 1 U.S. COMM’'N oN CiviL RIGHTS, EQUaL EDUCATIONAL OPPOR-
TUNITY PROJECT SERIES 157 (1996) [hereinafter EEQP VoL. I).
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tian in the provision of those services has significant legal and policy
implications.*

State aggregate statistics have both strengths and weaknesses. They
highlight disparities that arise because of differences in policy and prac-
tice between mostly white and mostly minority districts.™ However. these
staie apgregate statistics could easily mask disturbing levels of minority
overrepresentation within a given district—disparities that may be evened
out when these localities are aggregated with ether, non-problematic dis-
Iriges,

Close examination of substantially disproportionate representation,
nationally and at the state level, reveals other troubling trends. For exam-
ple. five of the seven states with the highest overrepresentation of African
Americans labeled “mentally retarded” are in the South (Mississippi,
South Carolina, North Carolina, Florida. and Alabama) where intentional
racial discrimination in education was once required by law.”" In contrast,
no southern states were among the top seven states where H:spanic chil-
dren deemed mentally retarded were most heavily overrepresented.’

These demographic differences 4mong minority groups provide fur-
ther evidence of systemic discrimination. While increased poverty is as-
sociated with increased risk for disability,™ recent research indicates that

* For example, courts have generally regarded much smaller disparities, such as a de-
viation of twenty percent from an expected representation (based on representation in the
general population), 1o be legally significant because such deviations are very unlikely to
oceur by chance. See Warson, 487 US. at 995 N3 see also Parmish, supra note 8.

“These districts themselves exhibit such a high degree of racial isolation (e.g.. a
nifiety percent mumority diswrict) thar one cannor meaningfully discuss racial disparities
within the mosdy minority districts.

= Parrish, supro note 8. The 1982 study of narbonal data by Jeremy Fina ajso found the
highest levels of overrepresentation of Aftican American children in “mental retardation”
in the southern states. See Finn, supra note 8; ¢f John U. Ogbu, Casteitke Stravification ar
a Risk Factor for Mental Retardation in the United Stares, in Risk IN INTELLECTUAL AND
P5YCHOSOCIAL DEVELOPMENT 94 (Dale C. Farran & Tames D. McKianey eds., 1986)
(demonstrating that jobs and education are directly related to the issue of IQ test scores
and mental retardation of blacks, and tommeciing iower IQ scores 1o castelike stratification
in both the South and the North).

* Parrish, supra note &, at tbl.2.

W CF id a5, Beginning with the Coleman study in 1966, some educational scholars
have repeated the counlerintuitive argument that children’s learning is largely beyond the
control of schools. See, e.p.. JAMES §. CoLEMAN, EQUALITY AND ACHIEVEMENT IN Epu-
CATION (1990}, JAMES S. COLEMAN ET AL, EquaLiTy oF EDUCATIONAL OPPORTUNITY
(1966 David Armar, Why is Black Fducarion Achievement Rising?, Pus. INT., Summer
1992, at 65, Accordingly, they ascribe a variety of educational ills o students’ differing
socloeconomic staluses (“SES™), as opposed 1o their stratified educational cpportunities.
14V 30vd G, Humphries, Trends in Levels of Academic Ackievement of 8lacks and Qther
Minorities. 12 INTELLIGENCE 231 (1988) Similarly, different studies spot ditferent trends
in levels of academic achievement among minerities. Jd.; Herbert J. Walberg, Improving
the Productivity of America’s Schoois, 41 Epuc. LEADERSHIP 19 {1984). Because race ang
SES substantialiy overlap, defendants in desegregation cases tended to argue that discrimi-
nalion Wwas the result of non-remediable SES difference, Racia] differences, they con-
tepded. were merely coincidental or derivative, See, e.g., Coalition to Save our Children v.
State Bd. of Educ., 901 F. Supp. 784, 81819 (D. Del. 1995).
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the effect of poverty falls far short of explaining the gross rac1al.and gen-
der/race disproportionalities discussed above. In otha_r worfis, distortions
in the representation of racial groups cannot be explained simply bcCaqu{
minority groups are disproportionately represented among the poor, as
some commentators have suggested.® In fact, a national comparison of
identification rates between whites and minorities found that poverty ef-
fects did not alter the comparative representations at all** Other research
that examined the influence of poverty within racial and ethnic subgrgups
found that although disability incidence increased with poverty, ethmcn;x
and gender remained significant predictors of cognitive disability identi-
fication by schools when factors linked to poverty and wealth were con-
trolled for in a regression analysis.™ _

Most disturbing was that as factors associated with wealth increased,
contrary o the expected trend, African American children weee maore
likely to be labeled “mentally retarded.” Specifically, wcalth-lmlfed
factors included per pupil expenditure, median housing value, median
income for households with children, percent of chiidren in households

However, these anzlyses can take us only so far, Traditional measures of SES account
(in a statistical sense} for no more than a third of the black-white test scare gap. Seé.: M;re-
dith Phillips et al., Family Background, Parenting Fracf_ices: and 1he Black-White efk:
Score Gap, in THE BLACK-WHITE TEST SCoRE GaP 103 (Christopher Jen_cks & Merec}izlts‘
Phillips eds., 1998). Anather third of the gap also relates to {actors asgoq;ared w:r}l; S -
grandparents’ educational attainment, mothers’ househqld size, mothers !-ugh schoo] qual-
ity, mothers’ perceived self-efficacy. children’s birth weight, and children’s household Su‘ci
jd. au 138, The Temaining third is presumably atribuiable to factors such as forma
schooling, although the racist explanation of genetic differences still has its follt?\ycrs. See,
¢.g., RicHarD J. HERRNSTEIN & CHARLES MURRAY, THE BELL CURVE."INTELLI(,I:NlCE_,?N.D
CLASS STRUCTURE Ix AMERICAN LIFE (1994} But what should bc_ubmops frgm _Lhr_s l1§1 is
that most {if not all} of these faciers are confounded by race and with: racial discrimination.

* See, e.g., Donald MacMillan & Daniel J. Reschly, ngrrepreserzrquon rJf‘MmeﬂE}‘
Students; The Case for Greater Specificity or Reconsideration of !};p Variables mezrlze ,
32 ]. SpeciaL Epuc. 15 {1998); Loretta A, Serna et al., /ntervention Ver_cu{ Aﬁfirmanf)ln.
Proposed Selutions 1o the Problem of Disproportionate Minority Representation in Special
Education, 32 ]. SPECIaL EDUC. 48 (1998) (suggesting that there 15 not ;nough mt_"ormatn;n
to conclude that bias is a major cause of disproportionate representation). Accprdmg to the
L.§. Department of Education’s 1996 report 1o Congress, which relied on National Longi-
tudinal Transition Study of Special Education Students data on secondary school students,
poverty—and not race or ethnicity—is the most importamt factor infuencing the dxspm—'
portionality. U.S, DeEp’T oF Epuc., To ASSURE THE FREE APPROPRIATE PusLIC EDUCATIO.\'
OF ALL CHILDREN WITH DISARILITIES: FIGHTEENTH ANNUAL REPORT TO CONGRESS ON
THE IMPLEMENTATION OF THE INDIviDUALS WITH DiSABILITIES EDUCATION ACT’ 86
(1996), available at hltp::’/www,cd.gowpubs/OSEP%An]Rpt, The repart concedes that 4
1995 study formed this conclusion despite the fact that statistically sigmficant dmsvgmpg}r-
lionale representation remains in three categories, including mental retardation. w en in-
come is accounted for. /4. But see Alftedo Artiles et al., Learning Df_fabglfzzex Empirical
Research on Ethnic Minoriry Students: An Analysis of 22 Years of Studies Published in
Selected Referced Journals, 12 LEARNING DIsaBILITIES: RES. & Prac. 82 (1997 ]

* Tom Parrish, Statement at the American Youth Policy Forum Congressional Briefing

. 2, 2001) (transcript on file with authors). _ . 7
(Mm;]z()swald) él al., su,[u)ra note 31, at 6. Further, the impact of sccio-demographic factors
was different for cach of the various genderfethnicity groups. Id. at 7.

“id at 8
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beiow the poverty level, and percent of adults in the community who
have education of twelfth grade or less and no diploma.*

Demographic differences also suggest that systemic discrimination
Is 2 substantial cause of these gross racial disproportionalities,”® These
trends are found in numerous studies of national databases.* For exam-
ple, a nationa) comparison of state overrepresentation statistics, using
data collected in 1997. revealed that as minority populations grew rela-
tive to other populations in a given state the likelihood of minority stu-
dents being labeled “mentally retarded” compared to whites increased
dramatically.” Asian Pacific Americans, underrepresented in forty-six
states (with a national average of representation in special education that
Is about half the level for whites) were more than three times as likely as
whites to be so labeled in Hawaii, where Asian Pacific Americans repre-
sent approximately fifty-nine percent of the overall population. Similarly,
Native American children in Aiaska, where they comprise over twenty-
one percent of the population, were 2.43 times as likely to be labeled
“mentally retarded” but were only 1.31 times as likely to be so classified
nationally. where they are often less than one percent of the total popula-
tien. For Hispanic children, the odds increased threefold. fram being un-
derrepresented (.42 times as likely as whites) in the ten states in which
they comprised the least percent of the total population (averaging 1.2%
of the population across thosc ten states) to overrepresented (1.55 times
as likely as whiles) in the ten states where they represented large seg-
ments of the population (25.6%).4

As stated above, poverty does account for some of the observed dis-
proportions in disability identification.®” One could imagine, for example.
that the influence of poverty might account for a higher incidence of
“hard™ disabilities (e.g.. blindness and deatness) among members of low-
wealth minority groups. duc to the impact of poor nutrition and inade-
quate prenatal care.™ But the most recent research shows that blacks in
any given state are substantially less likely to be overrepresented in these
“hard™ categories.” For example. African American children nationally

Al at 144bI,

** See fd. ar 8 Glennon, supra note 8. at {242, 12572,

"See, e.r., Edward Garcig Fierros, An Examination of Resirictiveness in Special Edu-
Cadn, 1 MINGRITY ISSUES 1% SPRCIAL EDUCATION, supra note 8; Finn, supra note §;
Oswald et al., supra note 31: Parrish supra note 8. Fierros used OCR data from the 1998
compliance report. Finn relied on 1982 OCR data. Oswald and his ca-authors relied on
OCR data from the compliance report for school year 1994-1995. and the Parrish study is
based on National Center for Education Statistics data from fiscal vear 1997-1998 and
other sources. See alsa Glennon. supra note %, a1 1250-60.

“TParrish, supra note 8. at 9thl.3

I,

¥ See yupra notes 39-40 and accompanying text.

Y Hard™ disabilities tnclude phyvsical disabilities that are generally  discernable
through o medical examination and are rarely disputed.

¥ Parrish uses the benchmark of twice the rate of whites to define gross overrepresen-
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are 1.23 times more likely than whites to have hearing impalrmentg. but
2.88 times as likely to be labeled mentally retarded. Afri.can Americans
are also less likely than whites to be identified as deaf-blind, yet are al-
most twice as likely to be labeled emotionally clisturbed.“l2 In fact, .I?lack,s:
are substantially underidentified in a number of states in these har.d
disability categories,™ but substantially underid_enuﬁed er11_\* once fozl’a
cognitive disability category—the specific learning disability category ég
New Hampshire.™® In Connecticut, where data frot‘n th_e [998{9.{.'
school year show African American children nearly five times as likely
as whites to be labeled mentally retarded, they are undcrrcpresem;d in
two “hard” categories and overrepresented to a much lesser degree mlthe
others.*® Where the category of mental retardation is broken down mto
sub-categories by severity, African American children are subs?amlally
more likely to be overrepresented in the mildest catcgory: sometimes re-
ferred to as “educable.” than tn the category of “trainable.”*

Moreover, the theory that poverty and socioeconomic factors are to
blame fails to explain the extreme differences between black overrepre-
sentation and Hispanic underrepresentation, differences that are even
more significant in many states than disparities between biacks and
whites.” For example, blacks in Alabama and Arkansas are between
three and four times mere likely than whites to be labgled mental_ly re-
tarded, but Hispanics in each state are less than half as h_kf:ly as w'hltes tg
be so labeled, making blacks more than seven to nine times as likely as
Hispanics to be classified as such.®

B. The Harms from Inappropriate Placements and Inadequate Services

While overrepresentaticn in all disability categories 1s prob]ema[xc,
children who are Jabeled “mentally retarded” are the most likely 10.be
scgregated from regular education classrooms and their regular education
peers.” Over eighty percent of students labeled mentally relarded are

tation. Parrish, supra note 8. at 7 tbl.1. Table 1 in Parrish’s study shows that b’]alcks rurg
substanpially overidentified (more than twice as likely as whites) for m;ntal re.tardaiuon drn&
emotional disturbance in thirty-eight and twenty-nine states respectively, }u?,t‘ merlre%vC
sented to a similar degree in hearing irmpairments and orthopedic impairments in only
and four states respectively, 7d. S )
’ * Tom Parrisi? Black Children—Identification Rates by Disability by State (unpub
lished table. on file with authors). _

5 The number of states ranges {rem two to twenty-four, depending on the category. /4.

* parrish, supra note 8, at thl.2; see a(_go id at 7wl 1. i

% The categories and rates in Connecticut, expressed as odds compared ‘Lu wljllr:[s,'lii;(?
as follows: Hearing Impairment (1.22); Visual Impairment (1.60), Traumaps. Bralr]:l njury
(1.10}; Orthopedic Impairment (0.72): and Deaf-Blind (0.52), Parrish, supre note 31

# 1.5, DEP'T oF EDuC., supra note 40,

57 Parrish, supra note 8, at thl.2.

A,

* Fierros, supra note 46, at ! tbL.B.
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educated outside the regular education classroom for the equivalent of
one or more days per week, compared 1o seventy percent of students with
emotional disturbance. and fifty-six percent of students with specific
learning disabilities.* While there is little doubt that substantiaily sepa-
rate cducation environments are desirable for some individual students
with disabilities, it is equally well established in research, and recognized
in federal statutes, that students with disabilitjes benefit most when they
are educated with their regular education peers to the maximum extent
appropriate ¢

According to the National Council on Disability January 2000 Re-
port, there are, regardless of race, substantial violations of the least re-
strictive environment® requirements in most states, & Therefore, it is gafe
to assume that the national average statistics for restrictiveness described
above reflect unlawfu] levels of isolation and are far from ideal.

Not surprisingly, there are numerous States that show both unusually
high levels of black and Hispanic overrepresentation gnd unusually high
levels of restrictiveness o That black children with disabilities are dis-
proportionately placed in restrictive environments is nothing new.
Theresa Glennon, in her article Ryce, Education, and the Construction of
a Disabled Cluss, cites 3 number of reports highlighting this tendency.®
Although OCR stiil does nat collect national data to determine racial dis-
parities in educational environment,* the IDEA Amendments of 1997
appear (o obligate states both to collect data and to intervene where racial
disproportionality in Placement is substantial &

The concern with overrepresentation of minoritjes in special edyca-
tion would be mitigated if the evidence suggested that minority students
identified a5 having special needs were receiving a benefit. Bur as gov-
ernment officials acknowledge®™ and as data demonsirate, this does not

appear 0 be the case.” Consider further these disturbing statistics for
African American students:

M

"' See U.S. Der't oF Epuc., supra note 40,

" See infra notes 116-]17 and accompanying texi,

" See NAT'L CoUncrr. on DisaBinity, Back 1o ScrooL oN Crvi, RiGHTS: Apvanc-
ING THE FEDERaL CoMMITMENT T0 LEave No CuiLp BEHIND 95 (2000, aveilabte g
htlp.‘f’/WWW.ncd,govs’neWSTDDmfpuh]iCﬂlionﬂ/baCkIOSChOOI_Z.h[m| [hereirafter NCD Rg-
PORT].

*Sec. e.g., Fierros, Supra note 46; James W, Conroy, Connecticut's Special Education
Labeling and Placement Practices: Analyses of the {SS1S Daia Base (Sept. 1999) (unpub-
lished manascript, on file with authors).

* Glennoa, Fipra note 8. at 1255 n.69.

"o ld ar 1252,

T2USCog TA0C KR AY (1994 & Supp. V 1999,

" See The Merrow Report, supra note 3.

“James M., Patton. The Disproportionate Representation of African Americans in

Special Fducarion: Looking Behind the Curtain for Understanding and Solutions, 32 J.
SPECIAL EpUc, 25 (1998).
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For African American children and youth, the ?roportltzjn ?grg:&
dents identified as emotionally and behavmrallyth llsr e
(EBD), the proportion expelled or r_emoved fromd ed iy
school setrings, and the proportign ultimately arreste arter -
dicated into the juvenile correctl.onal system is far grela o
comparable percentages for white youth, For exa;nﬁ}:,scmm
African American children represent 16 percent o e schoo
population and 21 percent of the cnrollmepts in ‘specga Siho(‘}]s
tion, they represent 25.1 percent of yguth ldemm?id‘ﬁon e
as having emotional and behavioral disorders. In a flth .Cages
constitute 26 percent of those arrested,. BQ percent o tti:m .45
in juvenile court, 4¢ percent of yquth in Juvemlle detecri\ o . >
percent of cases involving some kind of Eioetenuon, an p
cent of the cases waived to criminal court.’

] inorities who
Based on these statistics and others, any penehts to‘mmc;:uae[ oho
are disproportionately overrepresented in spi;nlz;l_ cdu};:al;z;le;ed o
g ! | | :
i lly, according to Thomas Hehir, w .
et of - Educe ial Education Programs
ion’ ffice for Special uca
artment of Education’s O pe _ _ s
?“OSEP") for six years in the Clinton Adminisiration, l\?hlte s;tué}rt:::;zda
l i isabilities s ace -
ts with disabilities seeking
overrepresented among studen ' ties seeking "
tions fgr the SAT, whereas minority students with disabﬂ_ltlgs are 18?{ ra)i
underrepresented among this same grcat_lp.'2 This is one {l;]dlclitlgl o
cially differential use of special education: the use by s¢ 0?0 o 1o
difficult minority children versus the use by Whl[f parents to g
y . + 3
tional resources and advantages for their chlldren. ‘ emic dis.
While the statistics on overrepresentation point to sifh e
crimination against minority students in public c.a(.iuca(;l'onl;im?eq fgunher
AP ; . . live disa L
ty In the identification of cogni
E e for e o I hool as regular educa-
{ is st students enter scho ‘
allows for this conclusion. Mo duse
tion students and are referred by classroom teacher? for evatluilrt}lloe?efore
! ation identification and placement. ,
may lead to special educauon‘ i _ , e
the cause of the systemic bias is not rooted in the system of speci

{ fective
" David Osher et al., Exploring Relationships between }nappripm;ihc;?;{(;r:zjiepre_
Special Education Services for African American Children and Your ;;-LECML Overrepre:
ifma:ion in the Juvenile Jjustice System 1, in Mmognv ISSUE? }[: ity nd logs e
l ra note 8 (citations omitted). The authors also peint out (tjhefi rﬁanq Gy and Lo e
::?ijctive early special education interventions may be needed for ¥
inadequately served. Id. at 2. 31 a3 |
7 .. Supra note 31, at 3. ‘ . siona
2 "(l?;:t?llfset}!a:elhir pStalement at the American Youth Policy Forum Congre
i i i hors). ]
s : 001) {transcript on file with aut ' . Sudents
Bne?:n(g)f(yﬁfrs% %hese) éiffemnces are neither universal por dbsolutz. *Mi:ye.-‘:hﬁl(l:t nudess
are isolated andvmany minority students gain resource and other advantages.

tinct trends are troubling,
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cation itself but in the svstemn of regu)
cial education.”™

Based on years of research. Dr. Beth Harry, Dr. Janette Klingner, and
Keith M. Sturges conciude, “The point at which differences [in measured
performance and ability] result in one child being labeled disabled and
another not, are totally mauers of sociaj decision-making."’ Special edu-
cation evaluations are often presented to parents as a set of discrete deci-
sions based on scientific analysis and assessment, but even test-driven
decisions are inescapably subjective in nature.” The existence of some
bias In test content is not the only, or even primary, concern, Dr. Harry’s
research, for example, describes the manner in which subjectivity creeps
INto many elements of the evaluation process. For example, decisions of
whom to test, what test 1o use, when 1o use alternative tests, discretion in
nterpreting student fesponses, and determining what weight to give re-
sulbts from specific tests all can ajter the outcomes.”™ Further, school poli-
tcs. power relationships between schaol authorities and minority parents,
the quality of regular education, and the classroom management skills of
the referring teacher introduce equally important elernents of subjectivity
that often go unrecognized. ™ The political nature of the evalyation proc-
ess 15 also reflected in the fact that “[i]dentification of a student with a
disability depends on the definitional criteria used, and these change
from state to srate, district to district, and vear ro year”™ Perhaps the
most conspicuous example was the defimtion change, “simply by a pen-
stroke of the American Association on Menta) Retardation (AAMR} >
which lowered the 1Q score cut-off point for “mental retardation” from

eighty-five 1o seventy, swiftly curing thousands of previousiy disabled
children.™

—_—

“Hm Ysseldyke, for example. discusses the importance of considering the opportuni-
Hes 1o learn available 10 the student, rather than simpiy focusing an z deficit that lies
within the student, when students” cognitive abilities are assessed. The clear implication is
that what we agsess as a cognitive disability may 2¢tually be 4 failure (o provide g student
with an adequate opporlunity to learn, See Jim Ysseldvke, Reflectinis on o Research Ca-
e (?m:rm/i:_(:mm.r_f}'er 25 Years of Research on Assessnrent and Instructional Decivion
Maktng 67 Exceriionac CHILD. 295, 304 (200] )

“Beth Marry of gl €F Rocks and Sofr Places: Using Qualitasive Merhods 1o lnvesti-
Eate the Processes that Result i Disproportionaliy. in MINORITY ISSUES IN SPECIAL Enu-
CATION, stipia note §: see also Ysseldyke, supra note 74, at 296,

" Harry et al. supra note 75, at 6

T see alve Ysseldvke, supra note 74, a1 303 {(“Once a classroom teacher of parent
refers o student [for an evaluation] it is likely that the studen: wil] be found eligibie for
special education services . . We have demonstrated repeatediy that teachers refer stu-
dents who hother themn.”),

* Ysseldyke, supra note 74, at 304 (“[Tihere are na ralighle psychometric differences
between those iabeled learning disabled (LI and low-achieving students . . by s
have chosen simply 16 ignore (these findings)™); Harry et i, supra note 75,

™ Ysseldyke, supra note 74, at 303

“"Harry & Anderson, Jipra note 37 aq 607,

ar education as it encempasses spe-

i 2
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e . , cervices do
These problems of misidentification and mapprogrlate s;r\‘lé:eisneq‘
not occur randomly: minority students are hlt_hardes;it. tAndret derbiven o
I i inj individual minority students a
uitable practices that injure in \ ¢ e
' 2 In addition to the forces discusse ;8
broad, systemic forces.* In N . suen
’ i ; trai ‘he are disproporti
/ corly trained teachers whe al : :
as poverty, these include p ‘ © dispraportion.
i inori hools (some of whom use sp _
ately employed in minority sc : om RN
isciplinary * other resource inequalities correla
as a disciplinary tool)," ot sov . oo o e
beliefs of black and Latino inferiority andl the low. exp_ﬁ‘C‘tatlonl?IS o e
compény these beliefs,™ cultural insensitivity,® praise dlfferent;]d 0.15 et
and misunderstanding of black males,™ and overcrowded scho

K1 id.; Partl ra note §. L . )
:E §§§ E‘E'v]:rirr(lis.hwgfngn. LEGAL R]GHTS,nL()CAL WRONGS?ZENO};:EN CoMMUNITY CON
TROL COLLIDES wiTH EDucaTtioNal EqguiTy (IO[’[hCD]‘QII?lg C:jct, 'cejlof minority students,
8 For a review of the research about leacherl quality an seg; d Daing Hammand.
see the work of Linda Darling-Hammond—in pnmcula;, m{‘al e Batie,
Teacher Qualiry and Student Achievement: A Rewgw af Smn;jf"; tlc} o Linde; Darling.
Pc;L; v ANALYSIS ARCHIVES (2000), ar http:/fepaa.asu.edulepa P\f 2[ . of Undorguaified
Hammond, supra note 7. See afse Richard Ing:crsolli"fhe‘ ;t; 2% 1909y, Deborah .
Teachers in American Secondary Schools, 28 E_DL-(Z RLSE,ARLquL-ﬁ of ngé‘rﬂ'f and Spe-
Voltz, Challenges and Choices in Urban Teaching: Th'e Perspe¢ E){(*EPTIONAL L s ammerns
“ial Educamr.s in MULTIPLE VOICES FOR ET_HN]CALL\. DivVERSE A e e
iila(?,{)(ll} For ‘a discossion of the use of special education piacement E'S’ErgH EgPOLlTICS o
ially. see KENNETH J. MEIER ET AL., RACE, Crass, aND EpucaTio LaE disciplinary
{SaEC(i?)Nyr; AGE'\IFRA\TION DiscriMINATION (19891, For o discussion of its use as :
mo}'Ef(":l?hgihec:-rﬁ:::li‘;sig‘z;gezoilgc?ude textbooks, library boo_ks. sugr‘lcedlabogzéc;ns;,”éz
“hools’ iwsical plants and repair records, c‘Iass size, Ilc]drmps. enn_i,hc gﬁﬁmiénaz ol
counszling. d computer equipment. See Richard Rothstein. Egualizing e
Cour?sel.lng‘élnha}} OfFJ)Dijadvmtmged Children, in A NOTION AT Ri1sk: PRESEZVHT)([J)()O)‘ o
ngét;ni;; :s AN ENGINE FOR SoClaL MoBILITY 31 (&i?aﬁj Kz;r%leglgé%g)ﬁﬂg William:
) Williams v. State, No. 312236 (Cak. Seper. C1. filed May 1. 2000). Wilfiams
af.'“? \’2;1_11};1!112 :o ]?S].:ie{htiztat; %iab]e(fnr subsfandard learning conditions in mzugi\ ?}?h%ﬂtr
P‘}d]ml SI Opursuanl to the siate constitution’s education clause, Car. CONS;; é r;)ces.;
hia sehools E)li n clauses, CaL. ConsT. art. |, § 7(a); ari. IV, § 16(a), an ]USuPer o
Fiual protec (é NST. an‘ L. §§ 7(a), 15. Daniels v. State, No. BC214156 (Cal. pfe- o
Q]auses, Ci%‘. 1;)991 -ﬁlecll i.n'l'_m Angeles Superior Court, chalieng_ed tr}e de_ma] g . :q[he
fled Iy 2 . s:.s.to Advanced Placement courses by the State of Cahforn,lc‘i _ann ch}usei
and zujlctluill‘l3 d;c; Sihool District, apain alleging violations of the equal prUt.le'[jlﬂ ‘ [._O.m_]
mgle“‘)m(jl L“E:i:;n clause of [.he California Constitution, as well as Callfogl‘gg Léiilwll()g'l)
gnd the eBulbh Williams and Daniels are based on Butt v State, 8—12 p2d .-I —mrint‘eéd i
E:lafjllzllfgﬂ t}':i: slate ullir-nately responsible for providing the constitutionally gu:
cauo*r-:}f';ee PaULINE LirMaN. RacE, CrLass aND POWER IN SCHQF}L IIQJE:SL;]EI%ET(L)EI:(\
(1998); see aiso MICHELLE FINE, };RAMING DrROPQUTS: NOTES ON THE
Urear PurLic Hion Scnoor (1991).
86 ote 85: see also ANYON, supra note 7. . . ort
ur géfﬁe.sz::ﬁ;l:c?t;lz American Association of University Worfr\]eﬂ I:al:l ;”:} fgtgtgfé{;:r,s’{rucc.
i Giris cites research on s!udent-te_aci?er interaction on the basi: st
s dfor social ¢lass, The studies indicate that white males receive : enen
etbnicity, {.1“{ " iarious racial and ethnic minority groups; that black ma]?-" azjﬁllr"m e lack
o ma]%blr?rg their -teachers and seen as less able than other students; :;\n s oF
P ‘yv y)es% reinforcement from teachers than do other stud:l’.nls‘, 1;1. Harlr %
{j‘:ﬂf’ie%\gﬁ:ﬂc Hdw SCHOOLS SHORTCHANGE GIRLS 122-23 (19020 see also b

: 1 note 32, at 610, — : ; ers:
And?ﬁr?;]rl::'riiu;wl_.u nT(r.wnsend Disproporionate Discipline of African American Learn
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classrooms that are disproportionately located in school districts with
high percentages of minority students,®

In addition, over the last ten years, the use of high-stakes testing has
disproportionately punished poor and minority students, as well as the
teachers and schools that serve them % “When tests are used to make
high-stakes decisions (such as graduation or promotion/retention deci-
stons). referral rates and dropout rates increase, and increasing numbers
of students with disabilities are retained at grade level Moreover, re-
tention in grade is the single most reliable predictor of a student eventu-
ally dropping out of school.? Add to these forces the general phenome-
non of white parents’ activism. efficaciousness, and large investment of
social capital on behalf of their children,* compared to the relative lack
of parent power among minority parents,” and one can easily understand
how the combination of regular education problems and the special edu-
cation identification process has had a disparate impact on students of
different races and ethnicities.

From the time of the passage of the IDEA, these broad, systenic
problems have impacted thousands of individual children and have, as

Reducing School Suspensions and Expulsions, 66 ExcepTioNar CriLp, 381 (2000). Afri-
can American males are expelled, suspended, and otherwise punished at much higher rates
than bluck females and white males. See Janes F. Gregory, Three Strikes and Thev're Out:
Africar American Bovs and American Schools” Responses 10 Mishehavior. 7 In 't I Apo-
LESCENCE & YOUTH 25 ¢1997); James F. Gregory, The Crime of Punishment: Raciai and
Gender Disparities in the Use of Corparal Punishment in the 1.5, Public Schools, 64 ]
NEGRO Enuc, 454 (1996); Maurice C. Taylor & Gerald A Foster, Bad Boys and School
Suspensions: Public Policy Impiications for Black Males, 56 Soc. INQUIRY 498 (1986),

“E.g. Campaign for Fiscal Equity. Inc. v. State, 719 N.Y.§.2d 475, 538 (Sup. Ct.
2001): see also JONATHAN Kozoi, SAVAGE INEQUALITIES: CHILPREN IN AMERICA'S
SCHOOLS {1991,

" ALFIE KOHN, THE CASE AGAINST STANDARDIZED TESTS: RAISING THE SCORES,
RUINING THE ScHOOLS 35-4] (200400, Walt Haney, The Muth of the Texas Miracle in Edu-
carion. 8 Epuc, PoL'y Anaivsis ARCHIVES (2000, af http:/fepaa.asu.edu/epaasvRnd 1
Linda McNeil & Angela Valenzuela, The Harmful Impact of the TAAS System of Testing
tn Texas: Beneath the Accountability Rhetoric (Jan, 6, 20009 {unpublished manuscript, on
file with authors). availubie o hup:f/www.]aw_harvard.edu/groups/civilrights/conf‘erences!
lehti|Ig93/dr;}fi5/il1tl1ci]7\'3Ien7uelat.html‘. see alse Nov MEDINA & MoxTy NEe1LL, PaLL-
T FROM THE TESTING EXprosion: How 100 MILLION STANDARDIZED Exams UNDER-
MY EQuiry ann Excerneser IN AMERICA'S PUBLIC SCHOOLS (3d ed. 1990); Jay Heu-
bert, High Stakes Testing: Opportunities and Risks for Srudents ef Color Englisi-
Language Learners, and Stweenis with Bisabilities, in THE CONTINUING CHALLENGE:
MOVING THE YOUTH AGENDA FORWARD (M. Pines ed.. forthcoming 2001) fmanuscript at
5. on hle with authors),

' Ysseldyke, supra note 74, ar 304,

* See Heubert. supra note 90 (manuscript at 5).

" A parallel phenomenon securs with regard to tracking and gifted placements. See
Amy 5. Wells & Irene Serna, The Politics af Cultyre: Understanding Local Political Re-
sistance to Derracking in Racially Mixed Schools, 66 Harv. Ebuc. REV, 93 (1996); Daniel
I Losen, Nate, Silens Segregation in Our Nation's Schools, 34 Harv, CR.-C.L. L. REv.
317, 325 (1999); WELNER, supra note 82, For a discussion of social capital, see Pierre
Bourdieu, The Forms af Capiral. in HANDBOOK OF THEORY AND RESEARCH FOR THE Soci-
OLOGY CF EDucaTioN 241 (John G. Richardsen ed., 1985).

* Voltz, supra note 83, Harry & Anderson. supra note 32, at 612,
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discussed in Part I1, prompted a great deal of litigz.uion: But that 1.1t1g§lt1((i)_n
has been predominantly directed at individual v1ol_at19ng see;kmg indi-
vidualized remedies. Given systemic wrongs and 1nd1v.1dua_llzed ;eme‘—
dies, litigation has achieved only minima! change for minority Ttu cn_t[:.
Accordingly, following Part 1I's examination of the present legal terrain,
we offer in Part Il several litigation approaches that take a more expan-
sive view of violations and remedies, paying particular atiention to the
need for both input and outcome remedies.

II. LEGAL CHALLENGES TO MINORITY OVERREPRESENTATICN

From the late 1960s through the early 1980s, succasstul. la\;suns
such as Hobson v. Hansen,” Diana v. State Board of Education® and
Larry P v. Riles” emphasized the discriminatory treatment of oyferr?pre—
sented Latino and African American students whelhad been ras::all},‘ 1§ov
lated in special education classes. The decac}es since have. witnesse a
scaling back of legal avenues for challenging racially d1scr1rp1nat?r?]
practices under Title VI.** Courts have expressed rcluctfmce to side l\iuf
Title VI plaintiffs where remedies entail overriding the “local cornt_ro 0
public school educators, and school systems throughout th'e 'n'du;)ln f;_rlc
being released from desegregation obligations.” Yet, as the availa -ed'li
tle VI causes of action have shrunk over the last twenty-five years, ]\il
ability law has strengthened. While this 3rtic1e argues Ih'il{ Eitle A
challenges are still worth pursuing and that Title VI dO_CtI’II.IEE 1s sti _ v_v_m]*aq
expanding, it begins with a review of.challenges to disability law vio
tions, which in some cases may be easier to prove.

A. Disability Law

Three laws—Section 504 of the Rehabilitation Aclt gf 1973,."’“ TiFIe
IT of the Americans with Disabilities Act,’ and the Individuals with Dis-

“269 F Supp. 401 (D.D.C. 1967), aff'd sub rnom. Smuck v. Hobson, 408 F.2d 175
{D_CQ}‘CC.IS-H;,;):IE*():]BCFBE entered in C-70-37 RFP (N.D. Cal, June 18’. 1973) (commm;i;;itti
agreement to stop English-language inlelligeqcc‘ lesting of Mexican An'}ei:cs? Spanish.—
whose home language was Spanishdandbtlo ellm:nlrilerét[]: ;evder(r‘:aé)hrj;in}t)auo
; King s in classes for the educably mentally T R™}). )
Speab’}g_‘%;[;%zn&g‘ E:ch Cir. 1984) (hoidiné that California scheol dls_lnr:t; (j\ei'-[:lfili,l]id\?ln
1Q tests to identify African American students in EMR classes, in violation of Ti .
IDEA, and Section 504 of the Rehabilitation Act of 1973). 5001

*® Culminaring this year in Alexander v. Sandoval, 121 8. Ct; 1511 ¢ 199%- Freeman v

® For desegregation cases, see Missouri v Jf_znkms, 515 US 70 ( 237, oo e
Piys, 503 U.S. 467 (1992); and Beoard of Education v. Dpwe[f. 498 U.5. d 153 (mr{ o
Title,VI cases, see Eisenberg v. Montgomery County Public Schools, 119712.39 1o Fa
1999): Turtle v. Arlington County School Board, 195 F.3d 698 (4th Cir. ), a
rum . Texas Education Agency, 87 F, Supp. 2d 667 (W.D. Tex. 2000).

il T 4 . l ) ) I ‘

o ig bg:g: ?s;?;l%??l;zls (1994). Title 11 of the ADA prohibits discrimination be-
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abilities Education Act'®—provide procedural and substantive protection
for students who have been misclassified and/or placed in overly restric-

public schools, To simplify the anaiyses here, all further references in
this Article to Section 304 can be assumed to cover Title 1I as well, due
Lo parallel language and interpretations of the laws, '

The IDEA includes provisions granting funds for special education
implemeantation and cnsuring that all states provide procedural rights and
entitlements 10 eligible individuals and their parents or guardians. The
Act also includes detailed requirements regarding reporting and moni-
foring of its provisions by state governments. Similar state obligations
have resulted from other recent federal legisiation, '™ Among the IDEA
requirements are those mandating that states do the following:

monitor school districts for potential discrimination in suspen-
sions and expulsions of children with disabilities: 1o

establish performance goals, using indicators such ag perform-

ance on assessments, dropout rates, and high school comple-
tion; ™

Intervene by revising policies, procedures, and practices, where
significant racial dispropor[ionality exists in special education
identitication and placement.'”

cause of a person's disability in a!l services, programs, and activities provided or made
available by any public entity. fd. § 12132,

20 US.C §§ 1400—1487 (1994 & Supp. V 1999}, For a full discussion of required
pracedures and procedura) safeguards under IDEA, sce EILEEN ORDOVER, OVERVIEW:
EDUCATION RigHTS oF CHILDREN WiTH DISABILITIES UNpER THE INDIVIDUALS WiTH
DisaBIITIES EnGeation ACT AND SECTION 504 OF THE REHABILITATION ACT oF 1973
{1999). See aiso Bazrrown CTR. FOR MENTAL HEALTH. A NEw IDEA: A PARENT's Guipg
TO THE CHANGES IN SPECIAL Ebucation Law ror CHILDREN wiTH DisaBILITIES {1998).

" Important differences do exist. but they are not relevant 1o this discussion. See, €.z,
2 US Comm'n on O RIGHTS, EQuaL EpGcaTionay OPPORTUNITY PrOJECT SERIES,
LEouar Epreatiovar, OPPORTUNITY AND NONDISCRIMINATION FOR STUDENTS WITH DISABILL-
TIES: FEDERAL ENFORCEMENT OF SECTION 504, at 89-90 (1997} [hereinafter EEOP voL. [I).

™ Most notable was Congress™s hipartisan reauthorization and amendment of the Ele-
mentary and Secondary Education Act, calling it the “Improving America’s Schools Act of
1994 Puh. L. No. 103-382. 108 Stat. 3518 (codified as amended in scattereq sections of
20 US.C, 29 US.C. and 42 115.C.). This 1994 Act ermphasized maximum access to
reguiar education for all students, 20 US.C. § 6301¢cH4) (1994), It required that states
align their curriculum and assessment with high academic standards, id. § 6301(a), and test
all children practicable. See id § 63] 1(b). Title I of this Act also stressed that eConomi-
cally disadvantaged students, English-language learners, and students with disabilities be
included in these assessments. /d. Moast importantly, Title [ required states to report data 1o
the public, disaggregated by race, ethnicity, and gender, and ¢ompare the achievement of
students with disabilities with their non-disahled peers. Id. § 6311{b)}3)(1).

20 U.S.C. 8 1412(a}22y (Supp. V 1999); 34 C.ER, § 300.146 (2000,

" I0U.S.C. § 1412(a)(16): 34 C.FR. § 300755

"M20U.8.C. § 1418(c): 34 C.FR. § 300.755
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The IDEA Amendments of 1997 reemphasized the Act’s twenty-
five-year-old preference that students with disabilities be taughtvln the
regular education classroom.'”® “[S]pecial classes, separate schoolmg.‘ or
other removal of children with disabilities from the regulgr e_dgcauon
environment occurs only when the nature or severity of the disability of a
child is such that education in regular classes wit‘h the_ us‘imof supple-
mentary aids and services cannot be achieved satisfactorily. Thf gon-
gressional findings accompanying the 1997 Act noted that_ IDEA& suc-
cessful implementation “has been impeded by low expectations and ac-
knowledged substantial concerns about students v_mh cognitive and be-
havioral disabilities who are taught in restrictive, segregated class-
rooms."'® For example, Congress found that isolated students are usual!]}j
worse off in comparison to similarly situated mainstrearped studgntsr ‘
To the extent that a complaint secks 1o redress the isolation of minority
students with disabilities caused by a district’s violation of IDEA, state
inaction alone may constitute a violation of Title V.12

! Free and Appropriate Public Education Under IDEA and
Section 504

By law, all students with disabilities are entitled to an edugatlon \_errh
their regular education peers to the maximum extent appropriate, given
each student’s special education needs.’® This ensures exposure o the
same curriculum, the same high academic standards, and t‘he same Op-
portunities for socialization.'"* The shorthand version .of this concept is
taken from language in the IDEA: a Free and Approprlate“Pubch II:T:iuca—
tion (“FAPE”)'" in the Least Restrictive Environment (“LRE”).""* The

W20 US.C.§ 1412(a)5)A).

e ‘!ai

I8 1401 (e)4).

" § 140110 s),

= {?t:eé?Cea(;af v).[P)aiakL No. 98 CTV. 8532 (LMM), 2000 WL 1154318 (SD.N.Y. ?12[%1
14, 20000, Dismissing defendants’ moticn for summary judgment, the Ceasar court L:Eiates
the legal theory that a state's failure to act in accordance with legal entorce'me’nl' {n:; e
1s an actionable offense under Title VI regulations if such inaction has a dispara 3 lmtgd !
on minaorities, fd. at *4. “The Complaint adeguately alleges that Idefendants? havgﬁa dOF el
policy of nonenforcement of iegal mandates evident in five specified areas: certifie f; b
ers, remedial instruction, school facilities and grounds, libraries, and regents cgur;qon il
diplomas.” Id. This decision has been called intg doubt by the Supreme Court’s ?Cltslielhcr
Alexander v. Sandoval, 121 8. Ct. 1511 {2001). Sandavfz[ left open the question of w ethe
plaintiffs can rely on disparate impact theory and still file suit against lht;l st{al_e . W”gl_
§ 1983; but without a § 1983 ¢laim as the basis for using the regulations, such claim
be dismissed. See supra notes “‘1293331 accompanying text.

t £.85.C. § 1412 (Supp. V 1 . ‘

”4.%26}! gf 5id. 5§ 148113(8). 1414¢b)—{dy, 34 C.F.R. §§ 300.26(b)(3§,4'.5)412?;22‘)}.
-344(a)4)(ii), 347, 532(b), .533(a)2)(ii) (2000); see also id. §§ 300.550-.554; Devries v,
Fairfax County Sch. Bd., 882 F2d 876, 878 (4th Cir. 1989).

P20 US.C.§ 1412¢a)(1).

"eld. § 1412(a)(5).
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concept of LRE is subsumed under the definition of “apprapriate” in
FAPE 7

Individually, some students may benefit from educational settings
apart from the regular classroom. Accordingly, IDEA authorizes student
placements based on individual needs, rather than based on disability
ype such as educationally mentally retarded. The right to an individual
eligibility determination and subsequent individualized education plan
(“IEP™), along with the right to be educated with regular education peers
to the "maximum extent appropriate.”'" lie at the heart of the FAPE and
LRE provisions.

The United States Department of Education (“DOE”) Office for
Speciz) Education Programs is charged with ensuring that states properly
enforce the provisions of IDEA. Furthermare, the DOE’s Office for Civil
Rights regards failure to provide FAPE as a form of disability discrimi-
natior under Section 504."° OCR has Jurisdiction over many discrimina-
tion complaints that fall under Section 504—including FAPE-based comi-
plaints—where exhaustion at the state administrative level is either nat
required or has been completed.'™ The legislative and enforcement re-
gime thus implicates, in some situations of FAPE denial, two different
laws and two different federal agencies for enforcement,

2. Appropriate and Meaningful Access

The reauthorized Act also emphasizes that special education should
provide assistance and supports for children; special education is not a
place—it is a service.’' This service must provide curricular access to
the maximum extent appropriate. Without needed aids and services in the
classroom, or without reguiar education teachers who can deliver in-
struction in ways that meet individual students’ needs, schools are not
providing “meaningfui™ access.'™ A decision to place any student in an

e

There is some disagrecment as to whether the LRE entitlement is a right whoily
subsumed by FAPE ar a scparate right when tensions arise over how fesifictive an envi-
ronment is appropriate. See Telephone [ntersiew with Kathleen Boundy. Director, Center
Tor Law and Education (Nov. 10. 2000, Caurts tend to seek a balance when the 1wo are in
fension. £.g., Oberti v. Bd. of Educ.. 985 F24 1204 (3d Cir. 1993); Daniel R.R. v. Srate
Bd. of Educ., 874 F.2d 1036 (5th Cir, 1989).

W Oberi, 995 F2d at 1206 tyucting 20 U.S.C.'§ 1412(5)B) (1988} In Oberti. the
Third Circuit held that the school district has the burden of proving compliance with the
LRE requirement. regardless of which party braught the ¢laim in court. See id. at 1223

" Memorandum trom Norma Cante, Assistant Secretary for the Qffice of Civil
Righs, US, Department of Education {July 6, 1995) {on file with authors); see also EEQP
Vour 1L supra note 103.

Y See 3OS CoMMIN ON CiviL RiGHTS, Equat EDUCATIONAL OPPORTUNITY PROJ-
ECT SERIFS: EQUAL EDCCATIONAL OFPORTUNITY AND NONBISCRIMINATION FOR STUDENTS
WITH LIMITED ENGLISH PROFICIENCY: FepEraL ENFORCEMENT OF TITLE V] AND Lat v
NioroLs 98— 109 (1997,

FTI0ULS.C§ 141 b2 0) (Supp. v [999),

'**See e.g.. Bd, of Educ. v, Rowley, 4538 U.S. 176, 200-02 (1982) (interpreting the
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educational setting that is more rastrictive tt}ag the regu!ar educatitmf
classroom can only be justified in terms of individual benehtslzgo the stu
dent, not in terms of administrative convenience to thebschool. b .

Minority students deemed eligible for special eplucathn Lz:lr3
significantly more likely than their white counterparts to w1n(]124uP“$ Sare
stantially separate settings with a wat_erec_i-down currhxcju]urrﬁl. yeri_
therefore in double jeopardy of experiencing school failure: ti}eydgxiled
ence hardships derived from their minority status plus their dlsa -
status. Not surprisingly, overrepresentation 'data for blac}; stlu entts "
special education mirror overrepresentation in sqch H;ldem'rab ekca f:fce-
ries as dropping out,'* suspension and expulsion,’™ low-track p ©
ment,'” involvement with juvenile justice,'*® and underfepresentatlon
Advanced Placement (“AP”) and gifted ;lasses.”"‘ This broa}ii pattiin
suggests that underlying political and social forces connect these p

130 ‘

nomig?)lreover, minority students tend to be overrepresented in cer[alri
categories of disability while underreprcse_nted in others.. As a gen[::éi_
rule, the classifications that carry greater sugma‘and entail mor(j: rde’s;t'(m
tive placements, Emotionally Disturbed and Mild Menta} Rclmrr ‘::v;]il(;
have disproporticnately been the preserve of st.udents ob co 0]: o
white special education students have disproportionately been clas
as having Learning Disabilities. '

a. Differences Between IDEA and Section 504

] ' 5 / he legal requirements of
There are important differences between t : !
Section 504 and the requirements of IDEA. These differences are rele

IDEA requirement of a free appropriate public education).
WBAGLS.CL§ 1412000 5). . e
' While black students are consistently overcepresented. the data areklcr;sincoc;rillsudiu_
for Hispanic students. often indicaling underrepresentation forf :i)enr;bl;igmmy eubérbup
- ¥ al 1 [ . [age O i} Yy L
5. However, data from California show that the percen T : HEOUP
?ﬁ;‘;gu:i}red services in o mamsireamed regolar education classrt:-om x»a_s k‘o\w:.; :::li\ -
percentage for white students. See Parrish, supra note 8; see also Fierros, sup .
Conroy, supra note 64. ;
P FINE, supra note 85. e
126 OI}:FICE foﬁ CiviL RiguTs. U.5. DEP'T oF EpUc,, ELEMENTARY AND SECONTDARY
i 3
SCHOOL CIVIL RIGHTS COMPLIANCE REPORTS (1998) ‘ 01 and
SCH " For a full description of legal challenges 1o racking, see Ln.sen.‘sup_;g];_;:tsf?(:h:’nd
Kevin G. Welner & Jeannie Gakes. (LiJAbility Grouping: The New Sugc(’pt: ilitv of S¢
Tracking Svstems to Legal Challenges, 66 Hawrv. Enuc. Rev. 451 (1990 )‘.HOWARD N
1% BiILDING BLOCKS FOR YOUTH, AND JUSTICE FOR SOME (200 ),' OF];E.NDE“
pER & MeLissa SiIckmUND, NaTt't CTR. FOR JUVENILE JQSTICB. JU\EN%.EVI Sdd §
AND VICTIMS: 1999 NATIONAL REPORT {1999}; see also Parrish, supra nole 8. dHE Dls;zl;:p-
18 M ARA SAPON-SHEVIN, PLAYING FavoRrITES: GIFTED EDUCATION AND T
TION OF COMMUNITY 32-33 (1994), WELNER, supra note 82.
136 NER, supra note 82. _ s B
1 x%l:edo 1. ,fnilcs & Sunley C. Trent, Overrepresentation of M;nrmr_\ Studenis tn
Special Education: A Continuing Debate, 27 1. SpECTaLl Epuc, 410 {199 B
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vantio overrepresentation and underservicing concerns. For instance, the
assurance of a FAPE under IDEA applies only to students who, because
of their disability. need special education and related services. '™ Secrion
504’5 protections, on the other hand, include all students covered by
IDEA as well as students whose disabilities substantially impair one or
mere major life activities,'™ A student with diabetes or in need of coun-
seling outside of the classroom would not be covered under IDEA but
would likely be covered under Section 504.1% Most protected individuals
under 504 are entitled 10 3 “free appropriate public education™ in much
the same way that students with qualifying disabilities are entitled to
FAPE under IDEA '3

If a minority student was (01 were 1o be) identified as educationally
mentally retarded but dijd noL. in fact, have g disability, that student
would not need special education services. Such a student would not be
entitled to a FAPE under IDEA . But such 4 student, if harmed by the
wrongful placement. couid conceivably wind up ehigible for FAPE under
Section 504,77

Al a minimum, misidentified students are protected from discrimi-
natton that resulted from “having a record of" or being “regarded as”
having a disability. The regulations, for example, state that a non-
disabled individual iy covered when that student, “[hjas a record af such
an 1mpairment,” meaning that he or she “has 4 history of, or has been
misclassified as having, a mental or physical impairment that substan-
tially iimits one or more major life activitjes "1 Accordingly, non-
disabled students whe have a record of 3 disability or are regarded as
having a disability are specifically covered under Section 504’s definition
of gualified “handicapped person,”

Overrepresentation directiy concerns the inadequacy of special edu-
cation and indirectly implicates the inadequacy of regular education, es-
pecially  where that reguiar education leads to wholesale rnis-
tdentification. Jn thiy regard. Section 304 has two litigation advantages

“Individuals with Disabilities Act Amendmenis of 1997 § 602(3KA)~(B), 20 LS
§140130A B {Supp. v 1999, {listing cligibie tategories of disability).

I9USCg 050209 ( 1994,

THldid § 7940a); 34 C.FR. & 104.30)) (2000,

T USC§ 794, Courts, however, have been split with regard to fegal claims based
it FAPE. Telephune Interview with Kathleen Boundy. supra note 117,

" Certam procedural prolections would sl apply. however. Moreover. IDEA reguires
districss 1o ensure the yye of assessments that are neither racially nor culturally biased, 20
LsC g PATdb i3 AN (Supp. ¥V 1999 Failure (o do so could conceivably provide
Ciluae of action in SOMe cases.

" Imagine g misidentified student who suffered psvehological harm and was denied
dccess o the regular education curriculum for years in an inappropriate isolated placement.
In some cases these new needs may qualify thus harmed students for FAPE under the
broader, Hon-categorical Section 504 disability definition “otherwise health impaired.” For
more information pn the differences, see EEOP Voo, 1L, supra note 103, at 98,

34 C.FR. 3 104.3(2)¢iiiy {emphasis added?}.

FI§ 10434,
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i i isidentified
over IDEA. It affords substantive compensa_tory .rembed‘les ?0 mm(l}cticctions
non-disabled minority students pursuant to its discrimination pi bmadef
and entitles to a FAPE some misidentified students under its

definition of “handicapped.”
b. Remedies for Misidentified or Overly Restricted Students

Because of its more expansive reach, Section 504 proyi(;erseranlcﬂlgs
portant vehicle for systemic challenges seeking compre]?ep;éntifiEd‘ o
for minority students who haw;?1 bgen un;izsbﬁl;f;d :Vr’\edn r;;ixm puhied St

rongfully identified as having a ity, even : '
giﬁ;;tgﬁ I[fEA, can likely seek sqbstanft;z;li}(;niggilstrqZc;:?l?;r:]st?;?l?l

ies under Section 504 (and sometimes ) unts ‘
(ri?;]:t:idmina(ion under Title VI}. FAPE~Iyp§ remedies would ‘I?:r 1}552555§
to enable such students to make up fo_r time lost, anq rﬁcaf o from
psychological damage and other harm mcurrf:d as ‘a rf:s»ul [gom h;;ve o
misidentification. In reiated contextg, _court_-lmpf)sed solu :itléd ave e
bodied the notion that victims of m151dent1ﬁcatlpn a1r]e ..tiﬁnoom )
more than the right to return to the regular educat:qn c g.ssrhr [ 1;1 defining
Another advantage to Section 504 FAPE cliaims 15.tna oo, Senn
oRuIAT o Specia cdueation ant eluted srdes and servicen hat re ~de

: special education and relate _ s : ‘
:?Ssécclir t?)r rn[?zet individual educatiopa} needs of handlcz:gs:e‘c'imli)i:;;;iz;éz
adequately as the needs of nonhandicapped pefsons afre()thm.d b
seeking regular education reform thus have a strong fo

tion 504 regulations.
3. Private Enforcement of IDEA

isabili : is out of
' vt il on Disability, every state is ou

e et It?)%iauonal 2022;25?42 This organization also notes

lance wi to som . : ‘

the Yty that. I ’ h actical burden of

i '} ding OSEP’s role, the pr !

the reality that, notwithstanding ‘ actic: o o

IDEA enforcement rests heavily on the shoulders qf mdl’ndu{z:] [Ee o
and children." In this context, for instance, [DEA gives parents

; ‘ 74-178 (describing the Tecent
120 ! & 1412(a) (Supp. V 1999); see infra notes 174 17 ; 'E the recer!
@%éifi: Alabig.nza); llzath]ee,n Boundy, including Students p‘;:::j-,{/)\fjsj;.c]ewgb
Standa ved Education Reform, Center for Law and Education, at htip: v
e e isited Apr. 10, 2001). Poor minority students, regard}es.s of fisability
Drg/ma‘hm;d(laﬂc‘élii']agi ; hgvle sc;me entitlement to the benefits of _standardst:ba;s: L reform
under Til Ic{)fnthe Im}roving America's Schools Act. Legal action 10 en c(::lra [itle 18
under Title I o av be bepneﬁcial as a shield to prevent overrepresentation an 2 Zomparir
rsgs:zzmhfggirnéuh]ity education, but remains a nearly vacant area of litigation,
T
ith FAPE enutlement.
o0 “‘: §4FC.FAR. § 104.33(b)( 1) (2000).
"2 NCD REPORT, supra note 63,
14 ‘fd
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phylactic legal right of refusing to consent to an evaluation, thereby pre-
Venting special education tdentification, '+ Parents, acting on behalf of
their children, may also enforce IDEA through private litigation, 14 They
can bring individua) actions against their schoo! districts (as well as
against thejr states) if their children are not benefiting from the services
provided, In addition, given the evidence suggesting that many minority
students are denjed FAPE because of misclassification or denial of LRE
entitlements, advocates would likely be on steady ground should they
decide to file both individual and systemic challenges simultaneously.

Private individua| lawsuits, however, can often take months or years
to resolve. Given the Pragmatic constraints on court challenges, poor and
minority children are unlikely to avajl themselves of such IDEA protec-
Lons. ™" Privare litigants, consequently, are often white parents who have
the Necessary resources to pursue these challenges, Although such par-
€OlS can raise systemic issues, they more commonly challenge specific
failures that primarily impact their own children.

Moreover, individual challengers seeking individual remedies gener-
ally musrt exhaust state administrative processes before a lawsuit can be
filed in state or federal court, even when the action alleges a failure
rooted in a systemije violation.'¥ For example, individuals seeking to
remedy a specific disciplinary decision directed at 4 special education
child must exhaust the administrative remedijes spelled out under IDEA
(and the state faws and regulations implementing IDEA)Y." On the other
hand, challenges seeking systemic remedies dre not necessarily required
to exhaust administrative procedures.™ Courts have allowed such actions

1 Schools can dispute this refusal ang seck an administrative remedy. See 20 US.C,
§ 14 1dcay) HCHi) (Supp. v 1591, wairhslanding the legal requirements, advocates tel]
of many mstances in which students have been transferred 1o special education classraams
without paren(aj consent, and poorly informed of misinformed parents have agreed to sign
Papers based on grossly inadequare informaiion.

A complainant dissatisfied with (he State’s disposition may request review of the
state’s decision by the United States Secretar_v of Education, who is authorized 1o withhold
federal funding from 4 state found to be in noncampliance with the IDEA. 34 CFR.
§ 76.301(d} (2000}, Furthermore, if the cause of action turns on (he state’ i
policy or practice of general applicability thar is conlrary (o the law, or seeks structural or
systemie reformes, Plaintiffs may fle suit against the state in court See, e.p.. Christopher
W. v, Portsmouth Sch, Comm.. 877 F2d 189, 109395 115t Cir. 19¥9),

“See Sasma Pm.AKrm—SUR..\NSK\'. ACCESS DENIED: ManpaToRY Exprision RE-
WUIREMENTS AND THE Erosinn oF Enucarinonar OPPORTUNITY [ MicHIGAN (1995,

U SCo§ 14150 (p), () (Supp. V 19997,

"* Smith v, Robinson., 468 LS. 992, 1099-13 {1984, However, individual Section 504

cleims that could nog alsa be filed under the IDEA do not require plaintiffs to exhaust ad.
ministrative remedjas,

¥ For example,

generally inadeguate where Structural, systemic reforms are sought . .. Exhaus-
tion may also be excused because of inadequacy of administrative remedies where
the plaintiffy’ substantive claims themselves concern the adequacy of the admin-
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i ride IDEA's
against a school, district, or state, based on failure to provide
o 3 - 150 ‘
unique procedural rights. ‘ _ e 1 o
thips. difference in exhaustion requirements, as w ell as [Sbhelpq "
practical options for aggrieved parents with minimal res;)]g?i ‘are e
explain why systemic class action challenges undef }Ilhij‘ abdimjes éuch
i I d minority students with dis i .
clally important to poor an I . vith d Suen
;halfengelz may be combined with allegations of dlﬁcnm]mg_tlonrglnr] .
to different treatment and disparate impact theory.' Ex(, UMUS, om pa
ticipation and/or denial of benefits challenges, however, m 3504 ther
own offer unique opportunities for driving IDEA and Section

pliance.’*
4. The Corey H. Example

Successful systemic challenges hold [h_e promisc of positive s;i;t;
during effects for large numbers of minority c‘hildgen. ;i 32 gehalf <
I i 92 class action brou alf o
consider Corey H. v. Chicago, a 19 _ _ B
i ith disabilities 1 Chicago public schools. p _
all children with disabilities in the : : o P
i he City of Chicago and the .
sued the Board of Education of t . e O e
: i le IT of the ADA, alleging sy
is under the IDEA. Section 504, and Tit _ ‘
tnecl)‘:’lsicu denial of LREs through the use of a categonczﬂ} b%}ifr:()i??thgfd
i isabilities 1 classrooms.'™
ig students with disabilities to schoo : [
fli?x?TR;E requirements were violated because the sc;ate hadﬂ?oggigtitlliet:ie{z
i i cause children wi §
Sk compliance with the IDEA, because ¢ lisa _
:::ririarelv I;laced in regular education classes, and because district per

istrative process.”

) 7.722-23 n 14
Learning Disabilities Ass'n of Md., Inc. v. Bd. of Edu;,. 837'7FIF52LEIDP])'2;§ ‘.13(().9 o
f:("t) Mdg]993] (quoting Hoeft v. Tucson Unified Sch. Dist.. 967 F. .
1992). istric 1d
|992|)(2-F ampie, in Doe v. Rockingham Counry School Board. the dlsln;.et [%lecrjljsttlgct
that ti1e ::Lg:m \Eas’not required to exhaust adn}inislr(ajlwe pL?Ctee?}':r;jgnS[:j?[C?};le Siociplitary
2ile ide a prompt hearing and notice and soug L B e
?L?Sp?:slf:ntgug{::lhe p]:,ndcrE]cy of the hearing. Doe v. Rockingham County Sc
3 V. 1987). | .
; Segpf;g‘%t}f;z’}is\frc outll]ned under the discussion of race dlscrn[];)lgilon and Title
See infra Part II1. These theories are not directly available under‘ [he] A der Section
“ i'P-zz SI'-} arate treatment and adverse impact claims are t_yplcal}' fal‘. | uncer Section
hcg rohibits discrimination on the basis of d]sablllty by reu]_::auses o el
504&' “ IE_’,xcil}usion and denial of benefit theortes can constitute separat:fe_ Enering Baval
fun }’%-m Welch Wegner, The Amtidiscrimination quef Recons;!de)r?e F;abd}mrion o
R ity Without Respect to Handicap Under Sectian §O4 of the d'e~ e gt a0
?;%Or%u;!gORNELL L. Rev. 401, 515~16 (1984). They d]ﬁ]ffer fr?T ‘ l&gjigquimmems e
iffen ori se a policy or practice thal violates the -
?[l)fgef?)lr Egz;::tl?zslng(t)}ji-e?;l?tssé)l?cjgnsidelF’)ed a form of discrimination against students with
isabiliti 1.8.C. § 794(a) (1994). ‘ N .
d'*atl’sla“;e; 'gsfeignb v CBd§ of Egduc.‘ 27 Individuals with Dlsz;b’lll_lglesli(::icfﬁicﬁ& T 658
P 8e . v. Bd. 1 _ h D
i 5 h the school district), The p
N.DIH. 1998) (approving a setllemept wit :
1(1:15 %hicago BoardF., and continued to judgment against the state.
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sonnel were inadequately trained (o assist students with  disabilities

placed in regular education.
The two settlement a
designed (o improv

Education of the City of Chicago, reached a tentat

[inois refused ro settle, and the court jssued findin
the Hlinois State Board of Education (“ISBE™) in February 1998155 |p
mid-December 1998, the plaintiffs and ISBE reopened negotiations re-
garding possible settlement, and the court approved thar settlement on
June 18, 1999 i

Through the two settlement

agreements the predominantly minority
Corey H. plaintiffs w

on the following comprehensive remedies:

A. Intensive planning and support for numerous schools each
year, including professional development for teachers and LRE

training for administrators, to create a more inclusive system of
special education:

B. Funds to implement and monitor the plans at each school,
including 43 million dollars through the 2006 school vear for
Chicago ta implement the individual local school plans for
which the agreement calls:

C. Required measures to ensure that special education staffing
needs are met;

D. A requirement that the Chicago Board develop a new IEP for
each student to include:

1. A description of the student’s general achievement and a
comparison of it to the general curriculum;

2. A description of the related services and program
modifications necessary for the student to participate in aff
components of the general education program;

3. A statement of measurable annual goals related to the
student’s ability to learn and master the systemwide learning

—_—

" For a fuli description of this case and its implications for improved educational op-
portunities, see Sharon Weitzman Soltman & Donald R. Moore, Endin
of Chicaga's Studenrs with Disabilities: Stra

the Cotey H. Lawsuir, in MINORITY [SSTES 1N SPECIAL EDUCATION, 5

¥ Corey H. v. Bd. of Educ., 27 Individuals with Disabilities Educ. L. Rptr. 713 (N.D.
1. 1998,

" Corey H. v, Rd, of Educ., No. 92 ¢ 3409 (N.D. Il June 18, 1999) ¢

settlement
agreement) (an file with authors),
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greements reached contained broad remedies
¢ educational opportunities for al] students with dis-
abilities." In August 1997, the plaintiffs and one defendant, the Beard of

ive settlement agree-
ment, which the court finally approved on January 16, 1998. The State of

gs of liability against
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1 i alter-
otlcomes to the appropriate maximum extent, or th[f': aj-:d
native outcomes the student shall be expected to meet;

4. A justification of the extent to which the student 1s not
educated with non-disabied students;

E. Regular reviews by ISBE to updqte and rc~vi‘se ;;ELIEO%
monitoring procedures to set districtwide targets f0{ e
Chicago, including collecting individual school and c_hsm‘c \:«Hed
information on students [EPs to ensure they are being cre
with the LRE requirements met;

F. Dissemination of detailed infermation about the agreement to
parents, staff. principals, and others;

G. Revisions by ISBE of its special education funding policies
to be consistent with LRE mandates of IDEA;

H. The creation of a Corey H. information center to pro(\;_lde e::
qiétancc to parents and professionals 1 Chicago regarding
sues relevant to the settlement;

I. Changes in ISBE certification requirements for s_pe(;dlbz?ter
cation and regular education teachers so that they will _ ed_Vidw
prepared to make individual eva]uatlops, r;comm;nd_m i o
alized programs, and teach students with disabilities in a m
inclusive fashien;

i i tate and Chi-
J. Oversight by court appointed monitor of the state :;r{;i S({Ze :
cago Board with extensive authority to take any reasgpa ps
necessary to ensure compliance with the agreement.

i i ANISTS nsur-

Because of the focus on instituling practical mechanxsrr‘ih foorni% -
ing FAPE and LRE for all students, the quey H settlemefnl&:ltir disg;bil‘l_
have a major impact on the isolation of minority students (;hdlre“ B
ies 1 ' i t that the documents never address :
ties 1n Chicago, despite the fac : o race.
Just as imporgtant is the fact that the state was th‘d liable fc_)r g'b]jismlabe]
of placing students in educational settings according to a disability
rather than each student’s individual needs.

157 1pilation greatly abbreviates the two agreements. . - deser

1+ gﬁiﬁ?ﬁ?ﬁ;ﬁ%;uon, [l%c Chicago Board, as part of the lmp]_T:::inﬁr:i;%ngé s[udcngts

i der, reassessed minerity students labeled as EMR. It de-clas: ed 3000 swdents
Tﬂgﬂlllon }Orcla’ssiﬁed as such, although according to anecdotal reports m ¥ e
prewolus y-clasg.iﬁed in other disability categories. The fact that many th Lo
quently _re, epresented in that previous class action explfuns, in part, : ¥ S s ap-
il we;e ;OI: added to the Corey H. lawsuit. The original c:ons‘encti STC{;.; Jves ap
dr]{?it;gbif :Tlcstlhern District of lilinois on September 24, 1980, United States v.
pEdur.“, 567 F. Supp. 272, 274 (N.D_111. 1983).
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Another longstanding suit, on behalf of the predominantly minority
students in Baltimore (a city with an eighty-five percent African Ameri-
can student population), also reached a systemic settlement agreement
recently." The case was originally brought to challenge the district's
widespread failure to evaluate and provide services for students with dis-
abilities. The plaintiffs, relying solely on disability law, won both proce-
dural and substantive improvements. Most notably, the agreement re-

quired that modest yet concrete achievement outcomes be met, using
state standards as benchmarks.

B. Overrepresentation Issues in Desegregation Cases

Despite diminishing opportunities to raise challenges pursuant to de-
segregation orders, several cases do confront overrepresentation issues in

the context of dual (racially segregated) systems. This approach is more
than a historical curiosity; hundreds of school districts remain under ej-
ther court supervision™” or administrative agreements with the United
States Department of Education to desegregate, ™

Once desegregation began in earnest, following enactment of the
Civil Rights Act of 1964, the Elementary and Secondary Education Act
of 1965 (“"ESEA™), and cases such as Swann v Charfoﬂ&Mecklenbarg
Baard of Education,'? schools experienced a wave of second-generation
discrimination taking the form of tracking (alse known as ability group-
ing), abuse of expulsions and suspensions, and special education place-
ments in substantially separate classrooms. !’ Early desegregation opin-
1ons report widespread abuse involving minerity students with average
and above-average 1Q scores being relegated to isolated classes for men-

e —————

" Vaughn G, v. Mavor of Bali. Civil Action No, B4-191 11 MIGY (D. Md. May 1,
20007 tcalling for momtaring to reduce disparity in achievement. an znnual school report
regarding “significamt progress' defined m terms of specific nasrowing of the test score
£AR. Mcreases in the rates of high school completion, and increases in the percentage of
students receiving diplomas).
™' Wendy Parker. The Furure of Schoot Desegregation, 93 Nw. U, L. Rev. 1137, 1159
{20000,

" There are over two hundred schaal districts where the Department of Justice was
party to g cuse that has not been declared unitary and dismissed autright. U.S. Dep't of
Justive, Educational Opportunities Litigation Section Caselpad List (Apr. 1998) (on file
with authorsj {hereinafter DOJ Caseload List]. According 10 Gary Orfield, there are addi-
Hovally Tundreds of other dormant court cases and administrative agreements with the
Lnited States Depariment of Education that retain some kind of monitoring status or per-
manend injuhction that couid be re-activated, but there has been no official count. Interview
with Gary Orfield. Co-Director, The Civil Rights Project at Harvard University, tn Cam-
bridge. Mass, (Mar. 24, 2007,

402 LS 1 a7y {approving the school desegregation plan in the Charfotte-
Mecklenburg school system),

" See MEIER BT AL.. supra note 83: MARTHA MiNOw, MAKING ALL THE DIFFERENCE:
INCLUSION, EXCLUSION AND AMERICAN Law 24 (1990) [noting atfempts to circumvent
Brown as patticularly prevalent in the southern states).
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tally retarded students.” This use of raf:ially dlscrzm;ngo;i s;;t)elc:j;tei;lo
cation placement to circumvent Brown's I_nandatc? re l:white ol
pervasive normative beliefs: the stereotypical be’hfe‘f 0 T owird
superiority, and a well-grooved pattern of paternahsmniz e beliofs
people with disabilities " The predictable conseque eregared ghetios
was that many special education programs existed as seg
ithi ic schools.'® _
Wlthl};yplllgglga[ least 484 school _distric[§ ren'{amed;ndzr gsgtnci);ie;etrci
desegregate.'”’ During that approximate time, in AlaCI amhiv o re.
cent of enrolled minority students were deeme'd e ucam, o e st
tarded (“EMR”), compared with just over two pegfgcrimination.
dents,'* suggesting continuing effects of past df:_]u?e e a2
Present-day minority overrepresentation in 5P601act e ot dual
given school district may evidle;nce the ci:l(;r:jtlgzilr;ﬁ]ir;ﬁ;tn o rstem.
in that district, as well as a ve . l
ffyhsitf ?rézment, linking special ed.ucau'on overreprzesemtinn?nhtac; iusccck;clzn
district’s adjudicated opcratior.] of a formf:rly dua dsifs reéuiring e
fully prompted courts to modlf.y‘ de.SEgreggtlon or f‘o;l e
districts to address racial disparities in spefnal educatron. e orden a5 is
In some cases, an entire state may be 1mpqctcd by[a:oDepaﬂmem o
presently the situation in Alat_)ama‘ The United Staof{c D eres
Justice (*DOJ”) identifies itseif as a party to at leE}ilS e Amett
in each of twenty-two states. Tellmgly, the odds ate A dowble
can student wiil be identified as mentally retarded ar

holding that when minonty
e lagrgely standardized 10
dren are denied equal
1276, 145362
f the Special

— ~
%1 Hobsen v. Hansen, 269 F Sl}ippt-; 403 E)D'ﬁ}(;mﬁgéé (hol
: ac dsel 1
children are relegated (o lower tracks Dus e o
::Eite rmddie c\ai.a children. and then given reduced idggilcmr%ji ;: o
ducation opportunity}; United States ¥, Yonkers Bd. of E« e, '..0 e
?S D.N.Y. 1983) (hn{]ding that *the hrstcarlcally- d:scnmm‘}‘tory P
E(iug:atioﬁ program continued to have d:scnfm]naf;i;a(t;iiu:;c)i.“ﬂ ond abterem. Despite the
; : -onfiuence of uncons s 5 ' o
# There appears o be o confiu of 5 o afing ¢
& s not surprising tha ! g €x
. o efits of special education. 1t Is 0o g U onaly pelicve are
g!te?ghirtbxiiately idcl‘?lif‘i minority children, whom th?ty md_»dsqglci(;rrllscas hazing AR
bISI;] ]£s§ intelligent than whites and less worthy of the same e Iu;\d " b i trpetable
o Al the same time people with disabilities are often repardec o
1es. .

: i sy abel-

. e siglly with regard to la
; ixing. The gross disproportionalitics. especia " ous rd-
B e el Of-fhlikll[-l%-mamalllgy retarded, fit within the constructs for u;cci%sc;he £go,
ing children as educably Charles R. Lawrence 111, The Id,

-ism™ described by Professor Charles Lawrence. ] e T o
;fglEggégr}gEZfecion: Reckeming with Unconscious Rrxg:sr_?. 39 S1an. L. R
24, 366-67 (1087); see also Losen, supra note 93, at 526-27.
e MEIER ET aL., supra note 83
187 See Finn, supra note 8, at 34?6
elve staies and the District of Co

})r:n(:t:nenz:ticut. The eleven southern states accounted
Caseload List, supra note 161.

188 See Finp, supra note 8, at 336. )

" See, e.g.. Yonkers, 624 F. Supp. at 1276

. i all
51. Outstanding desegregation orders ;emaln:!?dl?‘iie
olumbia, inchading seventeen in California o e
for most desegregation orders.
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the odds that white students will be identified as such’ in nineteen of the
twenty-two states where DOJ s a party. V!

Courts have ruled that a school district that carried out an intention-
ally segregative policy in one area of operation is presumed to have acted
intentionally with regard to all other areas resulting in segregation.'™
Courts presume intent when significant disparities exist and they order
remedies designed to dismantle formerly dual systems “root and branch.”
at least in theory.'™ Challenges to MIinority ovetrepresentaiion in special
education may he analyzed under this presumed intent framework if the
district is under a desegregation order. "™

The overrepresentation issue now often arises as an aspect of judicial
review of desegregation consent decrees.'™ In one recent example, dis-
trict ¢ourt fudge Myron Thompson consolidated the issue of unitary

" See Parnish, supra note 8. at thl.3,

" These staies are Ajabama, Arizona, Arkansas. Colorado, Connecticut, Florida,
Georgia. Winols, Indiana, Kansas, Louisiana, Michigan. Mississippi, Missouri, New York,
North Carelina. South Carolina. Tennessee. and Texas. DOJ Caseloud List, supra note 161,

" See g, Keyes v Denver Sch. Dist. No. 1413178, 189 (1973} tfinding intentional
segregation upon district gerrymandering and schools being sited in racially isolared
neighborhoods, even without explicit statutes fequiting de jure segregarion),

"iSee, e, Green v County Sch. Bd., 391 LS, 430 (196%), The Green Court required
that desegregation be achieved wirh regard 1o facilities, extracurricular activities. staff,
faculty, and transportation. Since Green, courts have expanded the “root and branch” ra-
tonale to include such pracuces as tracking. overrepreseniation in special education, and
school discipline. e, United States v Yonkers Bd. af Educ,, 837 E.2d 1187 t2d Cir
979 Liule Rock Sch. Dist. v Pujaski County Special Sch. Dist, No. [, 778 F.2d 404 (8th
Cir. J985) Evans v. Buchanan, 582 Fad 7500772 (3d Cic. 1978); ser also People Whao
Care v, Rocekford Bd. of Fduc.. 851 F Supp. 903 (N.D_ [N, 1994) (identifving discrimina-
tion i discipline. tracking. and spectal education as part of original Fourieenth Amend-
ment viotalion).

Pt Keves. 413 US. at 20%. The burden on the defendant school district is especially
heavy 1T the original consent decree addresses the issue of minority overrepresentation in
special education. If not, challengers may nonctheless prevail by establishing that the over-
represenlation i & vestige of the prior intentional segregation. Qnce plaintiffs establish
sueh a link 1o the dual system of old, courts may regard a statistical disparity s a proxy for
mient and place the burden on defendant school distriers to rebut the presumption. When
stanistical evidence suffices as evidence of intent. advocates. way also be successiul by
claiming a violation of the Equal Prolection Clause of the United Siates Constitution.

Some challenges have been silent an the blarant segregation of special education stu-
dents und the gross inadequacies of special education services In segregated special educa-
Hon classrooms and programs. See. e.p.. Ga. $tate Conference of Branches of NAACP v.
Gevrgia, 775 F.20 1403 (1 Ith Cir. T985). If no desegregation order exists, or if & court
rules that the Jisparity is not a vestige of prior segregation, challengers may nonetheless
estabhish a claim of tntentionally discriminatory overrepresentation through direct evidence
of & discriminatory purpose. However, this course of action would be extremely difficult,
given the great discretion that courts wouid tikely grant to schoal districts in matters of
special education.

7 ludges engaged in such reviews seek to determine whether a state or school district
fas fulfilled its duty to eradicate vestiges of prior inlentional segregation. Sudges may re-
vigw these cases without action bv enther party, but requests from plaintiffs 1o revisit a
desegregation order/consent decree for failure to camply are not uncommon. Even more

common are district-initiated motions to dissolve a court order, £.g.. Bd. of Edue, v. Dow-
el 498 LS. 237 (1991
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labama school districts pursuant to Lee.jf-.
30, 2000, the court 18-
he state’s

atus and reviewed eleven A 3
jvtiacon County Board of Educafion.“" On Augus(‘ e
sued a revised consent decree in all eleven cases a[ O recial -
persistent problem of minority student_ overrepresenta A
cation.'” The decrees are comprehenswc, mcludmg recrin ) e;;iﬁc NN

sntation in the categories of “emotionally C()nﬂllcle , Sp i
lfﬂieizzgilitv and mental retardation”'™ Alabama, whu:hl has hadrgtq‘mm‘lon

. At : { any state in terms of stmisticfa overtep ser
Efoif;r;zzikﬁflﬁi:;‘:gzn{:,'Tg z;greed to extensive corrective measures.

N 458 (MLD. Ala, 1967). ' ’ 30, 20000

l”: igz f %’i%inix City Bd. of Educ., C.A. No. g?};l;eﬁsz;:‘(oh:ﬁgaggoﬁig et
o dezees consist of two documents 1n 2ae g ] ‘
E::rzg?cl}?z:ate\:ide special education issues and the Consert decree itself

113 Id
I™ Finn, supra note 8. et 338, ‘ s Foliows:
¥ ’!l:“lk?en resfufi-ms included in the consent decree can be sumnraarized as

ini i ade aware of
A, To conduct awareness and prereferral training. Tea.chel:s ngrl;ie?re : ming in
‘[h'e Ieﬁdency to refer minority students dlsproporllonate]y. fxln Tece e
how to use certain teaching and hehlav_mlr gno.nager;:}fgéeu:gnu;lpqeﬂa] D cation 10

: i dents and diminish overrela
srove learning for all sty _
E;e\ch children that may pose challenges in the classroom. -
A 1 v ey, The state

B To monitor the agrecment, including vearly Flatus mnf?rtmt(hc: e
cbllec{ data for its own evaluation as well as report this data to the p ”
Alabama Code. The IDEA encourages. bu

i sh further
Code will go much furth
N ases, before a chuld

C. To make cergin changes f@ the : ma
does not require prereferral intervention, T e sbama Code
and require prerefertal intervention for six weaks, i

can be referred for special education.

1 1erl ermimn

[ To revamp the assessment. The new code alslo revises ;n}t}er;; :;;{d{;;c;ﬁg re%

ecific learning disabilities. emotionally conflicled, as we : et
et hat h : behavior assessments be attempred for students suspe e o
quires that ‘Uﬂ’exwa] factors must be considered for all three _categc_)n?;m .
Mul? 6g;}:eéq(l’1(:::e‘)f low achievement that are not actually rooted in a disabihity. f
) e ¢ 3 ning ! Asurgs ©
culturally sensitive psychametrics and tmmmigl\efﬁ\gibrjr:fi:& pres o
ained in their proper

- T provide c : ) tin
Sptituciie that are cubturally sensitive will be used in determini

notity students. Psychologists and school persannel will be ur
administration. \ i
- - Decree's goals using a stalg impro
te funds to accormplish the Decree’s g ng a B
(}g::rc‘ﬁi)l a'?rgsaﬂfh{ius are not for the changes in lhchde(;:rec gx;*?ﬁlggrfaizgélmro%gh 2
ori ; of the changes in the decre
menioring program, Many
state improvement grant. o T
} 7 dents. Minority stu |
{ valuation of all borderline MR stu ) y students
9 Tobjzgdtg:lei.nj:idl{ (1Q of 63 or above, or rot _assesscd with an agdp:g:sted, s
we?sum) will be retested and others wil_I be gwen_the OP','HI?H o Oer[ e e
glems who were wholly misidentified will be provided wit Sll?sgrooms o s
£ aid them in their transition back intolregular educatmcr}x ¢ ser00 Ioﬁger s
L?'ho no longer meet the new code’s criteria _f;alrbMR olr é:;:d ?ngossibic N rcement
t will be evalu g
the terms of the new agreement luated ‘
?fh:huel;d:rrc l;utmeuqmar1tly deemed eligible in another disability category.

See Lee, C.A, No. 70-T-854,
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Notwithstanding plaintiffs’ success in cases such
a desegregation context has nog always
tion challenges. In Vaughns v. Board
plaintiffs unsuccessfully afleged
number of African American students in sp
should be redressed as a vestige of the prior in
Although the court acknowledged
tion of African American children
can Americans constituted 47.4%
EMR students), the court found na

ecial education programs
tentional discrimination. '™
a disturbing statistical overrepresenta-
among those classified as EMR (Afri-
of the student population but 67.7% of
violation of the desegregation order, ™
These desegregation cases, taken together, offer Important lessons
for the future. On the one hand, the holding in Vaughns offers a reminder
that many judges are highly reluctant to intervene in educational policy
decisions, preferring to defer to the discretion of local decisionmakers.
On the other hand, cases such as Yonkers point to the systemic pature of
discrimination, while Lee offers the promise of systemic, meaningful
remedies to such discrimination, The following two sections continue

building the argument for comprehensive challenges to Overrepresenta-
tion.

€ Disparate Impact Analysis in Educarion Cases

As stated at the outser, plaintiffs challenging statistical special edu-
calion racial vverrepresentation might still be able to bring an action pur-

suantto regulations promulgated under Title V] by citing § 1983.% Such
actions, if available, would allow

evidence that a “neutra)” policy
of statistical evidence to establ

plaintiffs in court to rely on statistical
had a racially disparate tmpact. The use
ish a claim of intentional racia! discrimi-
nation should be explored whenever feasible, but under disparate impact

theory, plaintiffs are required neither to allege nor to prove that the de-
fendant intentionally discriminated.

" Vanghns v, Bd. of Educ., 574 F Supp. 1230(D. Md. 1983,

YA wt 1307. Even afler the Fourth Circuit overtuened this decision, for failure to
stult the burden of disproving discrimination to the defendant, Vaughns v. Bd. of Educ.,
758 F.2d 983 (dth Cir. 1985), the district court found no discrimination Vaughns v. Bd. of
Educ.. 827 F. Supp. 837, 839(D, Md. 1986).

" Plaintiffs bringing race-hased challenges 10 questionable school praciices have re-
cently encountered a federal hench hesitant to acknowledge vestiges of prior segregation or
justiciable disparate mpact. See Ga. State Conference of Branches of NAACP v. Georgia,
775 E2d 1403 (11th Cir, 1985) (holding that grouping students by achizvement levels of-
fered better educational Opportunities and, thus, did not vielate equal protection); GI Fo-
rum v. Tex, Educ. Agency, 87 F Supp. 2d 667 (W.D. Tex. 2000) {finding that the use of
dcademie skills test as requisile for high school graduetion did not violate Title VI regula-
Uowsy, see afsa supra notes 9-14 and accompanying text. Buz ¢f. People Who Care v,
Rockford Bd. of Edue.. 851 F Supp. 905 (N.D. lil. 1994} fholding that acts of schoal djs-
trict caused, in substantial part. the current racial segregation of srudents in the distyict).
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as Lee and Yonkers,
led to success in overrepresenta-
of Education, for instance, the
, imter alia, that the disproportionate
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i “ K ibiti e use
The Title VI regulations describe an effe;ts test prohlbf}tlgtg ct)tfl e
f “criteria or methods of administration which ha\_ze the ¢ ;10; s
-Oecting individuals to discrimination because of thexr. ract\_a;ﬁ; jn;pairing
jtional origin, or have the effect of defeating or ?,lllgl:ﬂan }1 yeffec[c; ine
accomplishrr;ent of the objectives of Fhe' program. S1m|‘i :rof disaig o,
regulations exist with regard to discrimination on Eilje bbé'lls'[y nd qonder
i - itle TX).'® These disabili .
n 504),"% and gender (Tit © Tt ( nder
(Szf:c?ion% n?:ay also be germane ¢ a minority overrepresentation
pr ! 1 187
under disparate impact legal theory.

I. Private Actions

i ; inle
Courts ruling on private actions brought directly P;Jr?:‘lgdrtl;u;;?:r:]]ine
VI regulations have employed a thrte‘e-propged ana y;a.m e
hether the effects of a school district’s p()l‘le or program e thove
W lations."™ First, the plaintiff must establish that'a criterion methos
Lefg:dfninist.ration has both a negative and dispara‘te lmpact Otnc\:;}:mnstraw
' If such impact is found, the defendant d].S[TlCt must de T
CT&SS-h olicy or practice at issue is an educano_na! necessity. t Fe "
L,h%tht fogf the burden then shifts again to the plainuff to demofns ;im‘s
loss Srim; torv alternative that can reasonably meet the defen ,
less*dllstter:injgl:;l]‘: 1 Although a plaintiff is not requiredA to prm:enu{)i[]:[er
gfet;;;ldant intended to discnminlat_e, i»:idence of such intent ca g
intiff's disparate impact claim.™ ‘
e pll’?lizgtg 'I‘l?l]; p\?{?ﬁeti‘gr:ti:may encounter judges with sorr}e_reléz;a:;r;z
to apply the law as set forth above.” For mstance, ;he cﬁt:dt ;]nea\)ilv i
State Conference of Branches of NAACE 8 Georg:gﬂgem{ ar[icufarity
employment case Jaw and theory'™ to insist upon & difficult p

' i ion 602. “authorize[s] and directfs]”
3(b)2) (2000). Title VI, secrion 60 : g dectlsl
1?’13(14 Cr]l:ﬁéni]aor(l)d%ginc)ies that extend federal ﬁlnamctal ass};tz-}?::auzggpi;llec.: rergila-
er;?: orcap;ivities “1o effectuate the provisions of Se:%fql(ﬁééqj} $f
tgtroz:\s: or orders of general applicability” 42 U.5.C § 2 .
15534 C.ER. § 104.4(bu4). |
: : ai e dispar-
:1 fl-d 1§ %)(éﬁf]o'r instance, could be implicated where ma]csl of a cex;t.;’lon“rca;c are disp
e e[ d by a school district’s referral, evaluation, and p acemvc%a“adcga county B,
awamlsr,nspaC %owz:n v. Ridge. 189 F.3d 387 (3d Cir. 1999): Elston v. 5
of Edue.. 997 F.2d 1394, 1407 (11th Cir. 1993).
| e e D. Tex. 2000),
:f’gf: G v v. Tex, Educ. Agency, 87 F. Supp. 2d 667, 677 {W.D. Te
£ i 1 Civil Rights.
Il:: %ﬁé'pféne Interview with Barbra Shannon, Senior Counseld, Office for Civ g
U.5. Department of Education (Apr. 13, 2001d). e |
s disoussed above, Jucges elxp\;;ass;p;; that similar or greater reluctance will be
E ompanying text, we b ‘ o et
on :tilric? ?:.yd [:goizcusir?g % 1683 w enfocce the dlstaraté Tgf\:{ ;?gsu?ggnlsm} 42122
encon 5 : ACh, Georaia, : L :
g of Branches of NA F AR
th(?JEL 159[;158} Cl?qn;ear;?;?];r thr:: (Georgia State Conference court C1es only Title
{11th Cir. . :

i ima facie dispa-
in describing what busden the plaintiffs must prove (o establish a pnma
cases

luctance even before Sandoval. See
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requirement.'” Specifically, the court rejected a challenge to the overrep-
resentation of minority students in EMR classes. The plaintiffs had
claimed that non-disabled black students were misidentified as a result of
improper procedures and test use, attempting to show the disparity by
comparing the number of biack students in the general population with
the number of black students identified as EMR and placed in separate
classes." The court found this showing to be unsatisfactory, reasoning
that the plamtiffs' statisticat analyses tailed to establish the causal link
between the particular code violations (and misinterpretations), the mis-
1dentification of black students. and the statistical racial disparity. The
court suggested that the plaintiffs might have prevailed had they reviewed
the files of similarly situated white students for the purpose of racial
comparisons.

The Georgia State Conference decision suggests that advogates
should present disproportionality arguments with as much particularity as
possible whencver they attemnpt to tie causation to a given, identifiable
element in a process. Hawever, requiring this high a degree of particular-
iy, given the multiplicity of factors invelved, may be tnappropriate in

special education overrepresentation cases. For example, in Larrv P 1.

Riles, the court found a disparity by comparing the percentage of black

students in general education to those in EMR placement. '™

Further. studies have identified many interconnected and often
highly subjective factors that contribute to Minority overrepresentation,'®

Among the many, often race-linked, factors under the school's control

that contribute (o MINOrity overrepresentation are 1Q test disparity reli-

ance. testing hiases of school psychologists, school pol

the special education team. f.

dominant languag

itics, dvnamics of
atlure o communicate to parents in the
e of the home, lack of adequate counseling services,
poor behavior management skills on the part of teachers, inadequate
reading programs, lack of prereferral interventions, stereotypes, animus,

Tate impact case and then quotes an cmployment law
the plaintiT's sratistical analysis. fd.

YT At 1422 B see Larry P v, Riles. 793 F2d 969 (9th Cir. 1984), wherein the
Ninth Circuit applied a discriminatory effects test 1o anaiyze the Title V] claims of a class
of African American school children who were placed in special classes for the educably
mentally retarded on the hasis of non-validated 1Q tests. The Ninth Circuit, arguabiy ap-
plying a more liheral particularity standard than thar used in Georgia Stare Conference.
upheld the districr court’s finding that the use of these IQ tests for placement in EMR
classes comstituted a violation of Title VI. id. at 983,

" Geargia Siate Conference. 775 F.2d at 1421-22.

" According to the court, the plainuffs failed 1o establish their prima facie case. The
court eld that the plaintiffs should have compared statistics for the African American
EMR students who had been misidentified due 1o particular f;

aulty processes 1o mis-
identified whites whose files also mdicated thar they had been subjected to the violative
process, fd.

M Larmy PL793 F2d wt 960,
" For a complete analysis of ihe many inexiric
tion. see Harry of at., supra note 75

treatise as justrfication for rejecting

able factors that cause overrepresenta-

iscrimination i ic § 8)| 441
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i : e | lities.™

over-use of reteation, funding mechanisms, and resource 1nesrt:§rher o
Many ;Jf these factors are interdependent and confound one

N - et rate 2

urposes of statistical analysis, ) _ ) e
the plnp[his recard. it should be noted that the Qeorgra Stafzelggr_)]nfi:!;mh
Ca%E WS recided in 1985, before the Civil ngh_ts _Act 0 11(;able "
coldiﬁed the following exception into Title VII (it is also app
Title VI interpretation™):

articular
the complaining party shall demonstrate l_hat eac}! par(tzllcuex-
challenged employment practice causes a disparate 1mphaf3 éoun
cept that if the complaining party can demoastrate to 1

- . 1
X :  OVErtY. § discussior in Marshalyn Yeargm—An-‘wU.PP P
. "o lheR]bsu;a?itoE?«Lg}c}&ez;gewh:'m Children in Me:mpohf!'f"' mﬂa,{tm- {:; Ef\:;
55 w1 Pus, HEaLTH. 324, 124-28 (199), For 4 T Eptcamional
Controt Stud, d-language learners, see PaTricta T CEGELKA FT al. 1 A CALIFOR-
affecting e,eu;F CAPPED STUDENTS with LiMiTep ENGLISH P_ROF"“E,M t of lang unge
SERVICES Tf? ‘N;mmv (198}1) noting that teachers unfamiliar with the vtfflecr o -essilznenl-
N1A STATEWIDE ITLdem achie\;e!nent may refer students tor spem&ll elducauo?ralsasmmmY__
dcwlnpmeg«?grz u;\ Figueroa, Psychological Testing of Lr'ngua.vr:c-Mgu:;_:n_\ e dia;'-
S,M (?Lw, é];; m;d. Regularions, 5-6 ExcEpTioNaL CHILD, 145 (1989‘)1( I‘]mlar%!v in En;_.
’*"f’?{"’d’:"‘” vaéf limited English-proficient students js often performe E,“,MM”\;S Bivin-
pose leb[m%'scussiun of cultural issues (bias) in IQ testing, see JiM LU v [léé‘l)' and
. For g ]c;P];E‘IAI EDUCATION: ISSULS IN ASSESSMENT AND PEDAGOC 611 NLGRO
GuATEY A.NDd I-[I Behavioral Srle, Culture, and Teaching gr?d Lﬂm”ng}‘] ir impact on
Ma.oj}?{(l)]h;l‘r)g“) 'For-an exuaminalion of resource and funding lqsuesil-and‘:ifr:rl;lmg‘rURED
Epve o ; nilies, sce Davin C. BERLINER & BRUCE J. BipoLE, THE ! (1995); and
schooling 0]?}3"”%j IUS‘ AND THE ATTACK DN AMERICA'S PUBLIC bc&_mmlt» l e et
Crisis: TS, %0, For a swdy linking lower parent educaliog O eeds: A
KOZ(-}IJ" wmsez Judi\hlPalfrev e al., Early Idensificarion of ChildrgnS;)SpC?g;]ternmE- the
‘dc?‘fh‘d?ﬂ' Metropolitan Communities, 111 ]. PEDIATRICS 651 (]9. for a more generzl
sy 0 T4 (f :'ra.l iﬁ[er\'enllons, see Osher et al., supra note TO.‘FmaII)-. or e THE BLACK-
?Ckuit;i%r:rgfemany of these factors and how they all drive achievement, se
1s€ . . sra note 39, : ill- i
e gl st prcie o sl e s
for several other reasons. First, an “jnseparable system 15 more ‘i]omlase of a private em-
or seve broad respousibility (o educate children than in the ¢ onalitics exist
tem that ha; as no «imifar duty toward a job applicant. Second, d:sp_m[é’“r ]echaniﬁms and
ph’y?r t.h?l :1[ 5 nétwithstanding differences in such areas as fupdmg m e hpraclicc
across al m‘cl: " Third, such linking of overrepresentation Lo a singular sc { statutory
et mappropriately limit the remedies available o 2 plainGf. As 3 "o 4 Title VI De-
might mﬂPpmp;m ]e‘?;ng Title VII case law and statuiory interpretation to 1a ts. The doc-
mterpremu?%dupit}ion regulation is also highly questionable in many con;ﬁoﬁ- But Tiile
'*"E.mme?i'r? ara ;zazerm is arguably the Iynchpin of this statutory mt:eg;cf,agc from Title
l\?Iw3 ) latifmc were developed separately and do not borrow muc:h'ch fourts have relied
ey from the term disparate impact. The Guardians case, on whi ly be limited to
VI apa gom o intent” requirement in the Title VI regulations, should aptg ses 1o edu-
to uphold [de of provide the basis to apply all employment disparatc 1?2}%3;) .
Title V1 anSn Gzardians Ass'n v. Civil Serv. Comm'n, 463 U.§. 582 (f S derable Title
Cauozgzli\;ﬁ.‘noiggh the disparate impact approach has been the SL‘I‘?JEC\‘FID (?(?Ur‘ts have often
VI case law, in analyzing disparate impact theory under 1{;‘][ ) YO‘U“% v. Montgomery
reflected on Title VI legislatve hizfr%;)n;iﬁ%wi\i‘;digcg%) (“"gfhe clemants of & Title V1
County Bd. of Eldcﬁiﬁidirsxuf %.g.R.'é 100:3(b)(2) derive from cascs decidad u nzci;;i? .
I Camuazn for Fiscal Equity, Inc. v. State, 719 N.Y.5.2d 475, 541 (Sup. Ct.
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that the elements of a respendent’s dectsionmaking process are
ot capable of separation for analysis, the decisionmaking proc-
£%S may be analyzed as one employment practice. 2

The authoritative legislative history of this provision adds, “When & deci-
ston-making process includes particular, functionally-integrated practices
which are components of the same cniterzon, standard. method of admini-
stration, or test, , . . the particular, functionaliy-integrated practices may
be analyzed as one employment practice.”™™ This addition allows for a
more comprehensive challenge (o a Systent that has a disparate impact on
minority students.? In employment cases, courts have applied the 1991
law and have upheld a number of challenges relying on inseparability,
where subjectivity played an important role in the outcome of the proe-
ess. 2

Further, states receiving federal fnancial assistance under IDEA,
Title T of the ESEA, or other federal statutes also accept legal responsi-
bility to comply with Title VI3 This responsidility, as well as the civic-

——

MRUSC § 2000e-20k ¥ )(Bxi) (1894,

37 Cang. Rec. $15.276 {daily ed. Oct. 25, 1991).

wESee, e, Campuign for Fiscal Equity, 719 N.Y.5.2d at 54042 (finding that the
New York state finance scheme violated Title Vi, the court stated that a similar case that
failed 1o establish causal connection between altendance-hased fending and the “hald
harmiess” provisions and a racially disparate impact were irrelevant in part because,
“Ihjere plaintfis challenge the operation of the entire system”); African Am. Def. Fund v,
N.Y. State Educ, Dep't, 8 | Supp. 2d 330, 338 (S.DN.Y. 1998).

* See MeClain v. Lufkin Indus.. Inc., 187 ER.D. 267, 275 (E.D. Tex. 19993 (treating
VArtous components of an empioyer’s sysiem of admini on, i i i}

volved in the inigal hiring and placement of 1
Inexiricable rippling effect on the erploves's career); Stender v, Lucky Stores. Inc., 303 E
Supp. 259, 335 (N.D. Oyl 1992) (finding “that the elements of {the employer's] subjective
and ambtguous decision making processes are not separabie for the purposes of analysis,
and therefore may be amalyzed as one emplovmen: practice™); see also Graffam v. Scott
Paper Cn., 870 E. Supp. 389, 395 (D, Me. 1564) tdrawing support from the 1991 amend-
Mems, 1he Court, in an age discrimination swit, held that a disparate impact challenge to an

Components). The 1991 amendments arguably revived the v
vacated by Wards Cove Facking Co. 1. Atonio, 490 U5, 642 (1989, Prior cases allowed
disparate impact thallenges even where plaintiffs could not identify which compounent of &
Process caused the discriminatory effect. See, e.g Green v, USX Corp.. 843 F26 [511 (3d
Cir. 1988). vercared amnd remanded, 490 U.S. 110 (1989} see afso Grifhn v, Carlin, 755
F2d 1516,1523 {41 Cir, 19855,

" The regulations interprating Title Vi pravide:

The tersm recipiont means any State, political subdivision

of any State, or instru-
mentality of any Siate or palitical

subdivision, any public or pTivate agency, in-

¥ or through another recipient, for
any program, including any successor, assign. or transferee thereof, hut such term
does not include any ultimate beneficiary under any such program,.
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minded nature of the mission of public schopls_, dl?iniu%}:f: Vs;i}(f)ii:
from private employers and correSpgndlngly dnls.tmgm.sa&ﬂeW rmative
Title VII. Pursuant to IDEA in parncu}ar, states _hixv;' T etial
dutv to intervene where there is s{ga_uﬁcam racia I:é?e e
education placement. This respons:big;;}t'csl‘ae;g:}hgsiDtEA -» Ti{]e v
‘ te to intervene now th | _ .
{ﬁlilsu;:ssicz:, i?e legal landscape has changed significantly since the mid
\ i jecti trict
1980'iq'here are specific reasons in‘ pol_1cy and law fsorhg?:ﬁfc;ifdmn
adoption of Title VII particularity in Title VI cases. c}0 o soch
are not similarly situated to employers and adult eq}p N gr 2 spoct others
ty. Children must attend schools and cannot leave 1f ihey s ‘.‘f M
zrz discriminating against them, Workers have man‘y‘choxl;:s: ;annm o
they are being subjected to unfair gmployment pzracttlc;;rm L
ticularize them. Children are especially vpl_ncrab;, toharm e hkets be
criminatory consequences of neutral.polllmes.. T_?i[ o for employ.
multipiied over their entire lives. This situation Is les
- Schools have the responsibility to educz_lte children ar%%przptzrsi;hzlrf;
to be both successiul citizens and productive wirker:mr:stheir e
art of every public school’s mission, and we ser‘:j 1o ent e
E}emation with our tax dollars. Private ern?oyex;iofg:th Z \5 o saend
ibilities and are not accountable to the publi hey spene
:f?;?srcvenues. Further, public.schools, un_hke_prwatrlz.tcm‘ﬂ?;lzz\érh;osm_
responstbility to society Lo avoid perpetuating mequality
ne At a policy level, then, the particularity requnremenlt %zr:;trlso:}/li}lf
cases is meant to achieve two purposes: to ensurerthat e-m[‘;l?s’yible o o
equired to fix what is broken, and to hold e_mploy ers resp O e ay
;i)?ing those disparities thev caused.” While these sar?'e [racongress 2y
seem at first blush to apply 1o schools, they do not. gll ?(c)r, o
been adamant that schools are to be held_accpuma e O e
o Specifcaily, Tide I of the ESEA requires staces o ntervene in
ilure. Specifically, Title I of the ‘ : 1o e o
gzigtrf;s »Ehere tests of student achi.evement repezzg;:cgydlc?g;c;]t;n;f;tas >
few students are meeting a state’s high ‘standards. e't e ool
“corrective action”—which may mcl_ude reconstituting ool
',s.tate king over school-leve] decistonmaking, or even shuttlng' sct o
Z}t(‘?gr,l tgntlinrily—mﬁy in the face of the argument that school policy 1s

emphasis added). . " ‘e ass that
# C‘.“l:.glng t\ivzc;;]()tizflfc)n(fvg?l?)té hoFI,d an employer responsible when “even if we assume

i thing to
fi s show that the employer must be in“EHSONﬂhmbLWW(?Ev %‘ﬁﬁéﬁﬁzm ngS-
lr111e W}g{lﬁ;&’.{ the wrang is [the employer’s practics].” LEX K. Larson.
sho
: oN § 74.41 (2d ed. 1994). .
CRIMZ[":;SIU‘S?C. § 6311 (1994); id. § 6317(GU5), (6).
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most always best left to local control 2 Moreover. preposals befere Con-
gress regarding Title | would require state intervention if racial or ethnic
subgroups consistently fail to make “adequate yearly progress,” even if
the school’s aggregate performance meets state goals." For all these rea-
sons. the Geargia State Conference Opinion appears to be a less weighty
precedent for future Title V] Jurisprudence. Although considerable ques-
Hons remain regarding a private party’s ability to bring such a claim in
court. this reasoning supports the argument that OCR should pursue a
more expansive role in investigating and adjudicating disparate impact
claims,

2. OCR Enforcement Policy and Practice

Outside the desegregation context, legal challenges to averrepresen-
tation are most often raised in the form of OCR-initiated compliance re-
views and resolution agrecments, as well as through private complaints
investigated by OCR.'"? OCR has an affirmative legal duty to intervene
and remedy potentially discriminatory methods of special education ad-
ministration. While OCR responds to private complaints, its interventions
in special education practices usually are based on indices of significant
disproportionality derived from an annual sampling of school districts.
lis investigations typically emphasize cither different (reatment or dispi-
rate tmpact analysis under Title VI. but the Agency sometimes exercises
its jurisdiction 1o combine this emphasis with @ Section 504 analysis, <!

As a4 matter of policy. OCR seeks 1o resolve disputes through a
“partnership process” without issuing a letter of violation against the
school district.? Consequently, the Agency rarely issues findings of
violation. instead reaching negotiated agreements with the districts.
There are clear benefits to this approach. especially considering that ef-
fective long-term change is most likely when school district personnel
are convinced to take the lead. To date. however, this approach has failed

il § 631T7(d 6.

*'Beder Education for Students and Teachers Act. S. 1, 107th Cong. § 111 (2001},

7 Pursuant 0 a Freedom of Infarmation Act request, OCR furnished the following
derails regurding ity handling of minority/special education cases. From 1996-2000 the
Agency received 130 complaints—just over 40 per year. Letter from Rebekah Tosado,
Atlorney, Office of the Assistant Secretary for Civii Righrs, U.S. Department of Education.
to Daniel J. Losen, Staff Attorney, The Harvard Civil Rights Project app. (Qct. 11, 2000)
{on fite with authors). During that same period of time, the Agency initiated 110 compli-
ance reviews. only § of which are currently outstanding. /d.. see also EEQP VoL. 11, supra
note M3, at 72, From 1993-1005 only two complaints and ne GCR-initiated reviews rajsed
multiple jurisdictiunal categories. /d. at tbl.3,10.

¥ Unlike the Title VI analysis, OCR's Section 504 anaiysis is typically not a disparate
impuct analysis, in part, because failures 1o follow numerous legal procedures delineated in
disability law are considerad per se discrimination and are relatively easy to establish.
EEOP Vou [ supra note 103, 16263,

M EEOP VoL, 1, supra note 34, a1 206_1 3,
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to provide the sort of clear guidelines that would be provided b\ more
direct and public enforcement efforts. The Agency’s l.ack (}f clarity ap-
parently has resulted in a high degree of enforcement mconmster:cy;, and
both school officials and advocates are left guessing as to OCR’s inter-
pretation of its own regulations. . N

Another concern is that OCR is subject to bureaucratic anq polltlcul
pressures that himit the effectiveness of its cnforcement.actiwtlcs. The
impact of these pressures can be seen in a July 6, 1995 internal Memo-
randum from Norma Cantu, Assistant Secretary for the Office o_f Cw_]l
Rights.='* This memerandum offers & detailed outline of how to investi-
gate for possible violations under disparate treatment and disparate im-
pact theory. Interestingly, it discusses a number of legal frameworks that
combine Title VI with Section 504. These combined approaches would,
as a general rule, involve more intensive investigations and more com-
prehe;]si\'e remedies. After introducing this prospect, however, t%}e
memorandum recommends that the “approach . . . should be usgd oply in
selected cases” where preliminary data do not permit the.invest.lgauon to
be narrowed."* Accordingly, OCR has stated that when. it receives com-
plaints concerning minority issues in special education, the Agency
rarcly investigates beyond the specific issues raised by the complgln-
ant.”’” The memorandum further suggests an agency preference for lim-
iting investigations when possible because “extensive data would [other-
wise] likely need to be collected.” '® .

The Agency should be commended to the extent that is has em-
braced a comprehensive approach. as it did in the recent A]ubamz_x deseg-
regation settlement. Further. OCR has played an important role in high-
lighting the issue of minority overrepresentation, But to the extent .thgt
the Agency still embraces a conservative in_vcstggatory appruach. it 1s
uniikely that OCR enforcement will have a significant long-term !mpgct
on a national scale. There are many school-driven causes of minority
overrepresentation and meaningful remedies would requir_e changes‘ in
the regular education classroom, not just in the special .educanon
identification and placement process. To this end. the Age.ncy.s explora-
tion of Titie VI violations rooted in inequitable distribution of_rc-
sources*"—such as high quality teachers, staff training opportunities,

“* Memorandum from Norma Cantu, supra note 119,

e fd @t 19, ) S

m %]ephone Interview with Timothy Blanchard. Co-Facilitator, Office of Civil Rights
National Minorities and Special Education Network (Sept. 25, 20003,

28 Memorandum from Norma Cantu, supra note 110, at .19.' ) o]

" For more on inequitable resource distribution, see William N. Evans et al., Sc 006
huuses, Courthouses, and Statehouses afier Serrano, 16 1. PoL'y ANA.LYSIS & MGMTI. ]d
(1997); and Ronald F. Ferguson, Paying for Public Education: New Ewdencg on Hog l-fgd
Why Money Maiters, 28 HARV. 1. ON LEGIS. 465 (1991). See also Powell v. Ridge, 18 B
387 (3d Cir. 1999); Leandro v. State, 488 S.E.2d 249, 255 (N.C. 199.7); Claremon}tzdc .
Dist. v. Governer, 635 A.2d 1375, 1376 (N.H. 1993); Rose v. C_ouncﬂ for Better Educ.,
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facilities and materials, and curriculum—also holds potential for im-
proving school quaiity and thereby reducing minority overrepresentation
in special education, 2%

However, a review of OCR resolution agreements suggests three
types of troubling inconsistencies in agency agreements, First, OCR ep-
forcement varies in terms of the depth of the investigation. Second, and
reiated to the first, there is inconsistency in terms of how comprehensive
a remedy OCR seeks. Third, OCR’s rgor in subsequent monitoring ap-
pears ta vary considerably. 2

The preference for investigation and identification of particular vio-
lations over more systemic ones. combined with the preference for nego-
ttated settlements rather than issuing letters of violation, has important
practical implications. Narrower approaches investigating the use of a
given criterion or zeroing in on specific teachers who have especially
high minority referral rates may be extremely helpful in the short term
and within the specified boundaries. One might even imagine that a large
number of such narrow investigations, leading to the issuance of a high
rate of letters of wviolation or well-publicized resolution agreements,
might drive additional school districts to scrutinize their own practices
and perhaps even institute reforms in regular education. However, if such
public dissemination of enforcement activity happens at all, the evidence
SUZgests it is on a very small scale. OCR's preferences for negotiated
resolution agreements, combined with its failure to proactively dissemi-
nate those agreements and other information about cutcomes, monitor-
ing. and enforcement policy to the public, severely mitigates any ripple
effect from its usually narrow investigations and agreements.

Furthermore, despite the creation of an inter-agency national task
force, there presently is no system for reporting and recording minority
special education cases within the Agency.*? The lack of a reporting
system makes agency evaluation especially difficult for outsiders and
Agency officials. This low level of information access is particularly

Inc. 790 §.W.2d 186, 21 (Ky. 1989y Bd. of Bduc. v. Nyquist. 439 N.E.2d 359, 368-69
(N.Y 1982;.

" Special education students may suffer doubly from resource shortfalls. Like others
in underfunded schools, these students are directly impacted. Unlike regular education
students, however, they may also be indirectly impacted in that such schools are more
poorly equipped for inciusion. Meaningful access for special education students is Jjeop-
ardized when general education classrooms are overcrowded and taught by inexperienced
and sometimes uncertified teachers who lack classtoom supposts and special education
raining  As a resuit, unsupported and ill-prepared teachers may resort {o non-
ma:nstreamed special education in a desperate attempt to teach. Finally, one may allege
incquity in the provision of resources in special education programs as simply one area of
imequality shen bringing a broader Title Vi tesource comparability challenge. See gener-
ally OFFICE FOR Crvin RIGHTS, U.S. Dep'T oF EDUC., INTRADISTRICT RESOURCE COMPA-
RABILYT Y INVESTIGATIVE RESOURCES (20003,

' See Glennon, supra note 8,

** Telephone Interview with Timothy Blanchard. supra note 217,
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troubling given the national dimension of the problem, the rcad;}lzq a;’z:aln
able case-tracking technology, and the fact that the .Agencyl r o
awarc of the problem for years. Moreover, thferg exist ngﬁc efaw -
precedents for an enforcement approach combining disabi 1fy o
Title VI-—the only guide is OCR’s suggested enforcemenlzzfziim Wevcr,
which deseribes the potential for combined causes of_actfon. . ;:)Wmnd,
the guidance also stresses the type of narrow !nvestlge}nons bj;led oaal
forestall the comprehensive igyesg{gatlons required by a ¢com

' ing systemic remedies.” ‘ -
theorl'zlcjtfs}{t}:ls%an{iing this relative dearth of OCR guldanf:e, 33;: nex:;se(c)f
tion explores the potential of combining disability and Title hoc;g;l o
action and suggests that combining these legal challenges g

potential, especially in overrepresentation cases.

T11. COMBINING DISABILITY Law wiTH TITLE VI TO DRIVE
SvsTEMIC CHALLENGES

A. When Claims Might Be Linked

In cases that first establish a FAPE/LRE_-baged di§ab111ty lauJV;’;[?éa:
tion, a Title VI claim can be added where minority c.hzldreglaredgition }?Q’
resented among those harmed by the dis_;ab:!lty \"IOIa:tlon. This z‘a‘ d'sablea
possible because once the FAPE violation 1s Aesm‘b}:shed for a {hle e
students, overreprescutation will mean th_at mINority studenjlstlan e [h‘,g
are disproportionately harmed _by the v191at1op: One admnartgigcuEar e
approach is that the violation is readily ‘1dcnt1hat’)ie as ap PRy
ministrative method or practice causing disproportionate harm. al'neces-
advantage is that there can be no eff(.:Ctl\"f: response ofpeélucatlon
sity proffered in defense of a Syslemlc‘vmlanon of EA f.] i challenging

A combined approach could, for instance, be tor;el u lh challenzing
the overrepresentation of minority students in a]!temam-e 5¢ 0-[ acmq a;'ld
bly created to address discipline concerns, Special educa‘tnon stu ded‘ e
minority students are overrepresented among students srustpe_nk e
expe]]ea from schoel,* Thus, minority chﬂd.rer};tre dout'tl.y EL H;'S;ibi]itlv
crimination in discipline, first by race/ethnicity®™® and again by di V.

a3 andum from Norma Cantu, supra note 119, . . ) ) e VI
i fjezﬁd?g[’;orma Cantu suggests using disability !aw in con)u;ctiqnn \:32 3;;6 .
disparate'impacl theory as follows: "Aldist‘ricl vl(dﬂa(es _T;t]e v]c:;[;ded:ga]r?on‘pmgrams a
aces a disproporticrate number of minarity stu ents into spe a
alﬁffﬁ letlmy go r]130t receive a benefit from the district’s education progrrarr;]. S:’i esions. Kis
2% In many districts, such students represent one third or more © la) OO)me:aﬁabte y
BROOKS ET aL.. ScHoon House HYPE: Two Years LaTer 19 (2000}
Jiwwwejjic.org/pdf/shh pdf. ‘ . o o e
hup‘fi:*s\;:‘f{ifbg;gg, Johnslgn. Federal Data Highlight Disparities in Dfsmpa’r‘?g;qir;;c:
WEEK Juﬁe 21, 2000, at 3, avaiiable ar hupiwwwedweek orglewfewstory.clm s

41Zero.h19.
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Because alternative schools sometimes fail to provide disabled students
with any special education services whatscever, disproportionate disci-
plinary placements of minority students in such settings are ripe for legal
challenge.?

For example. the Florida Department of Education recently ordered
a withholding or reduction of Palm Beach County’s staie and federal
funding for swdents with disabilities Responding to a complaint on
behalf” of students with disabilities filed on March 3, 1999, the Depari-
ment found serious and systemic noncompliance with state and federal
requirements for students with disabilities in the district's Alternative
Education Programs.’™ The superintendent of the district later entered
mto a resolution agreement with OCR, dated August 1999, regarding a
refated race and disability-based complaint. With regard to race, the OCR
agreement paraphrased the complaint as follows: “the District discrimi-
hates. on the basis of race, in the areas of discipline, general treatment,
and the provision of educational opportunities ., ., [Tjhe District dis-
cruminates against students at {the alternative school] en the basis of dis-
ability because students are not provided an appropriate education,”#® In
a letter to the complainans, OCR described finding “significant dispro-
portion™ by race in the number of African American students involved in
incidents where law enforcement became involved, and significant dis-
parities in the rate of referrals and the meting out of discipline to African
American students for 2 wide range of affenses,

Thus, while some may welcome the growing number of alternative
schools to educate students with problematic behavior, these substan-
tially separate programs raise serious new concerns. To the extent that
states often fail to menitor alternative education programs for [DEA
compliance, systemic challenges sounding in both Title VI and disability

T Nancy Zallers, Schonts Need Rules When It Comes to Students with Disabilities.
Evve, Wrek, Mar £ 2000, at 46, wvailable ar hp:/fwaw.edweek,orglew/ewstory.cfm?
stug=25Zollers h19, see alsn Kevin G. Welner & Kenneth R. Howe. Steering Tonward
Separation: The Evidence and Implications of Special Education Studenis’ Exclusion from
Choice Schoods, in SCHOML CHOICE AND DIVERSITY (lanelle Scout ed., forthcoming 2602).

# 5ch. Bd. of Palmy Beach County. Order No. DOE-99-440.FOF (Fla. Dep’t of Educ.
Sept. 27. 1999).

2L

M Levter from Gary S, Walker, Director. Atlanta Office, Southern Division, Office for
Civil Rights, Department of Education. 1o Dr. foan Kowal, Superintendent, Palm Beach
County School District iAug. 13, 1999) (on file with authors). Despite this agreement,
anvther complaint was hled against the district alleging similar violations. This complaint
resulted in @ new resolution agreement signed by a new interim superintendent for the
district. Palm Beach County Sch. Dist., No. 04-99.] 285 {Office for Civil Rights, Dep't of
Edue. Sept. 7. 2000) (resalution agreement),

- Letter from Gary S, Walker, Director, Atlanta Office, Southern Division. Office for
Civil Rights. Department of Education. to Barbara Burch, Esa. (Sept. 7, 2000) {on file with
authors). OCR’s investigation also revealed that the district had disciplined one student
with disahilities despite finding tha! the IEP and curren: placement were inappropriate, and
that the district neglected to conduct a manifestation hearing for another swudent with dis-
abilities who was suspended for thirteen cumulative days. See id,
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lttigation’s scope beyond the particular disability law violation to the
whole process that caused minority students 1o suffer harm in dispropor-
tionate numbers.

Plaintifts in such a comprehensive action would be better situated to
seck outcome goals, such as reductions in dropout rates and improved
academic achievemeni. Such goals are crucial 1o overrepresented minor-
Ity groups. Additionally, these plaintiffs could demand that the data used
for menitoring compliance (or lack thereof) be disaggregated by race and
ethnicity along with disability classification.® This race and ethnicity
data might also help plaintiffs monitor the efficacy of Title VI input
remedies that seek to reduce rates of minority special education referrals,
such as teacher training in multiculturz! education for both regular and
special education teachers,

Another benefit of combining Title VI wi(h disability law litigation
ties in its potential ripple effect, forcing non-party states and districts to
address their own problems with ractal disproportionality. Because of the
visthility of such litigation, or the potential visibility stemming from an
OCR investigation and intervention, observer states and districts might
take proactive steps to diminish al; three problems—misidentification,
misclassification, and inadequate services for minority students. Qther-
wise, given the many {non-racial) compliance issues facing states,”* and
despite the 1997 IDEA amendments requiring monitoring and interven-
tion, without the leverage of a lawsuit or QCR complaint there is little
incentive for states to focus on racial inequities in special education.

Combined approaches also hold an advantage with regard to the vital
issue of resources. As a practical matter. states or districts that are found
lizble for violating disability law face politically difficult resource distri-
bution choices. Adding a Title VI claim ensures that the needs of minor-
ity students. who are at greater risk of suffering the harm, recejve a high
priority in the remedy stage. More generaily, adding the Title VI claim to
a disability claim could result in important priority-setting with regard to
how and where the disability violation remedies are provided.

A final advantage 1o adding a Title VI claim is unique to challenges
made specifically under Section 504 Remedies in such a combined ac-
tion can include disability-based interventions in the regular education

# For example, OCR sampling questionnaires ask what percent of the school week
special education students are with their regular education peers. They request this data
disaggregated for each disability category, but do not request further disaggregation by
race/cthnicily or gender within the disability groups. Advocates could seek such informa-
tion to monitor LRE violations in the placement of MR students, where averly restrictive
placements have had a disparale impact on African American students overrepresented
among students deemed mentally retarded.

""The report by the National Council on Disability, for example, highlights wide-

spread noncompliance in every state, but only mentions racial disparities briefly. See NCD
REPORT, supra note 63,
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4 See 34 C.F.R. § 104.33{a)—(b)(1) (2000) (“[F]rec approprlifnz.?)ubhc education [may

ist of} regular or special education apd rela_ted aldS‘ and service ‘VI' urt challenge in-
conS;_‘S_‘ Once ggain this assumes 2 starting point of either a Title ° cot ot ol
voking § 1983 or e;n OCR complaint, each seeking to enforce the disparate
uoni‘“’ 87 F. Supp. 2d 667 (W.D. Tex. 2000),

™ 1d. at 673, 676.

M rd. at 673,
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The Gf Forum defendants buttressed their argument by showing a
dramatic increase in the minority passage rate on the TAAS and a lesser,
but still significant, increase in scores on the National Assessment of
Educational Progress test (“NAEP”).% Yet, when the TAAS was first in-
troduced, 3.9% of the special education students were exempted. By
1998, the percentage rose to aver 6.3%. and the percentage is growing.
When considering the state’s increasingly bilingual student body, the to-
tal number of students in exemptible categories (bilingual and special
education combined) from 1991-1992 to 1999-2000 rose from one-fifth
of the total to one-quarter, and by roughly 326,000 students.”

The GI Forum court did not consider these data because the com-
plaint’s allegations did not directly implicate special education. In con-
trast. combined challenges to high-stakes tests based on disability law as
well as Title VI would allow a close examination of how the introduction
of tests correlates with prior demographics concerning enrollment in spe-
cial education, resulting test exemptions, and the dropout rates for stu-
dents with disabilities. Texas may have used special education exemp-
tions of questionable legality to bolster the state’s argument and under-
mine the Title VI claim brought by non-disabled minorities.?? A fuller
exploration of how TAAS impacted identification and possibly drove
overrepresentation of minorities may have helped the plaintiffs’ case by
casting doubt on the apparent achievement gains.”* The GI Forum court
aiso disregarded disturbingly high dropout and retention rates, conclud-
ing that they were merely correlational.? Under IDEA. however, states

6fd,

" See Haney. supra note 90. it has also been reported that large numbers of English-
tanguage learners were likewise exempied. Although NAEP scores have gone up in Texas,
it s Tikely that exemption from the TAAS also resulted in NAEP exemption. Stephen P,
Klein et al. What Do Test Seores in Toxas Tell U5, 8 EDUC. POUY ANALYSIS ARCHIVES
(20001, ar http://epaa.asu edu/epaa/v8ndy,

H1 More than 129 of all Texas children were eligible for spectal education services in
1999-2000. This percentage Tepresents a significant increase of 141,580 students between
1991-1992 and 1999-2000, representing a change from 9.9% 10 12.1% of ail those
enrorlled in Texas schools, During this same period the bilingual student enrollment rose
irom A0TRIR ra 492,222 Although total enrollment grew over the same period by 531.405
students 115% 5, the growth of bilingual program enrollment (60%)} and special education
carollment (414 depicts a significant change in the placement of students. See Tex. Epuc,
AGENCY. Texas PUBLIC SCHOOL STATISTICS, ar http:HWWW,tca_slalc.tx.us!perf’repnrl/pucked
(last visited June 28, 2001 ).

A recent University of Texas anatysis concluded that those schools that climbed
highest in the state's accountability ratings in 1999 had substantially larger increases in
TAAS exemptians for special education students than did other schools. TAAS Exemptions
May Be Lifring Schools” Rearings. Houston CHRON,, Nov, 13, 2000, at A17,

" Morcover, adding a cause of action based in disability law might have helped ¢njoin
the test until it wus established that FAPE was being provided to test-takers with disabili-
ties.

G Forum, 87 FE Supp. 2d at 676.
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must consider dropout rates along with scores on state ass;ssr{lints to
determine whether students are benefiting from special education,™*

D, IDEA and High Standards

The Supreme Court first addressed the issue of the level of educa-
tional opportunity ensured by IDEA’s mandate of a FAPE for each spe-
cial education student in 1982. In Board of Education v. Rowlev, [he
Court held that, while an [EP need not maximize the potential of a dis-
abled student, it must provide “meaningful” access to education.zl‘“ The
placement must also confer “some educational benefit” upon _the child fqr
whom it is designed.”’ In determining the degree of educe{tlona! benefit
necessary to satisfy IDEA, the Court explicitly rejected a brzght-hpe rule,
noting that children of different abilities are capable of greatly different
levels of achievement. Accordingly, the Court adopted an app‘roach that
requires each lower court to consider the potential of the particular dis-
abled student before it.*® .

The Rowley Court offered some helpful guidelines concerning what,
at that time, constituted meaningful educational opportunity. These
guidelines included providing the opportunity to “meet the State’§ edu-
cational standards, approximatiing] the grade levels gsed in th;cJ
State’s regular education, and . .. comport[ing] with the Chl]‘d‘s IEP. )
“[]f the child is being educated in the regular classrooms of the public
education system, [the placement] should be reasonably calculated to
enable the child to achieve passing marks and advance from grade to
grade "=

But the Rowley Court was interpreting IDEA before the 1997
amendments. State educational standards are now higher and. more im-
portantly. @ new crucial hurdle has been piaced in front of students. No

¥ Texas is no stranger to mMinority overrepresentation, as nearly ane-third of ils stu-
dents with disabilities are minority students—just under twice their overall representation
in the population—and black students are more than three times as likely as Whl.l? lstud;msl
to be labeled “mentally retarded.” Parrish, supra note 8, at 1bl.2. The Texas statistics show
a clear paticrn whereby large numbers of students deemed eligible for special educa‘n?
were first identified and then exempted from the TAAS. This dramatic mncrease in the ran s
of exempled students with disabilities is highty problematic, especially in hght of'IDEAV?
mandate that all students with disabilities be given the same tests. with acco‘mmodau?ns I
necessary, or be given alternative assessments if the test would be inappropriate. 20 U.S.C.

1412(a)( 16)-(17) (Supp. V 19993,

§ zlaé(B()i( of) E(dug‘(v‘ E];W]E}". 458 U.S. 176, 192 (1982). Rowley was broughl by ti‘le p[.'m
ents of a deaf girl who was performing above average in a regular education class. Not-
withstanding her acceptable academic performance, the pllamnff was not achieving }1; to
her full potential, and the school refused to provide her with a full-time interpreter. id. at
185.

T 1d. at 200.

14, at 202,

2 Id, at 203.

8 fd. at 203-04.
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longer is it sufficient for students “to achieve passing marks and advance
from grade te grade.® In 1982, this statement from the Supreme Court
may have adequately summarized what students like Amy Rowley
needed o do to graduate in school districts like Peekskiil, New York's
Hendrick Hudson Central School District Now, many students with dis-
abilities must also clear hurdles linked to meeting high standards as as-
sessed by high-stakes tests.™ [n fact, 20 U.S.C. § 1401(8)(B) expressly
defines “free appropriate public education” as “special education and
refated services that ... meet the standards of the State educational
agency, "+
Accordingly, in school districts and states where students’ promotion
and/or graduation are tied to high-stakes tests, the placement should now
be reasonably calculated 1o enable the child to achieve passing marks,
achieve passing scores on hi gh-stakes exams, and advance Jrom grade to
grade, eventually meeting state and district graduation requirements.
The nature of the benefit to which minority students eligible for special
education services are now entitled appears 1o have increased in many
states operating within standards-based regimes. If this assumption is
correct, minority students who challenge FAPE violations could be indi-
vidually entitled to meaningful opportunities to meet the states’ high
standards—not just “some benefit. "5
Kathleen Boundy suggests that all students with disabilities, through

FAPE, are entitled to a standards-based education:

once a State has adopted a strategy for standards-based educa-
tion reform, including identifying desired knowledge and com-
petencies, aligning curricula and instruction, and measuring
whether {local education agencies| are making progress in ena-
bling all students to meet the challenging standards, then all

these components must be applied to or include students with
disabilities

The idea that students, regardless of fabel, are entitled to something
more today than “some [vague| benefit,” is reflected in Campaign for
Fiscal Equity, Inc. v Srare.™ |n holding that a “sound basic education™

=g at 204

W See. eg. Martha Groves, Suwit Claims High School Exit Exam Is Biased. LA,
TiMes, May 9, 2001, & 2. at { {describing education suit on behalf of students with dis-
abilities in Califernia claiming lack of adequute accommodations for California's high
school exst exam).

' This definition was also included in IDEA at the time of the Rowley decision. 20
U.S.C. § 1401(18)(B) (1982). Since then, many state standards have changed.

™ Rowley, 458 U S. at 214 {Whute, I, dissenting).

** Boundy, supra note 140,
B719 NY.S.2d 475, 484-%8 (Sup. Cu 2000 tholding that the “sound basic educa-

tion™ provision of the state constitution requires that students need to be capable of civic

2001] Disabling Discrimination in Our Public Schools 455

requires the development of a much higher level set _of sklll;lha? éhff
minimum required for voting or jury duty, the Campaign for :_:jcrlz) Ige
uity court cautioned against relying solely on standardsl dev?}on: d‘)j e
New York State Board of Regents—standards that might emf:’e o
basics or fall short of them.* In addition to its focus on schools ro elllnl
preparing children for citizenship, the opinion include.s an ecfonom;calhz:
driven constitutional definition of a sound basic education pursuant ; ’
New York Constitution, describing a new and higher standard fﬁr CI[L:S:;
tional preparation for employm;r;tq(ﬁ:me requiring greater skills than

for low-level service jobs).~ ‘.
“eed;?]e Campaign for Fiscajszl Eguity court further noted that ader(ét;lz;)_
arguments under state constitutions and statutes may bo]at?f‘r comps hor-
sive remedies in combined legal challenges to inappropniate or md ¢
quate special education services. Speciﬁcal}y, the court h1g].111gl:l[]et fir
evidence of inadequacy in the regular educatmnl program [h? facci as o
greater proportions of students in New Yo.rk City were a551gneh to gﬁb_
cial education classrooms in restrictive settings as compared to their -
urban counterparts.®* While the decision did not challgng; the ovellilrep_rg_
sentation of minorities in special education d}rcctly, it did take_ t ev::im
portant step of equating overrepresentation in spet_:la'l‘educathllled o
regular education inadequacy.”® Moreover, the plaintiffs prleval don
their disparate impact Title VI claim. This decision lends lega surppe o
the theory forwarded herein—that the problems of mmom_y czj»err p.les
sentation and isolation in special education are Footed in the ina f':quaz:i >
of regular education, and effective remedies will therefore often nee
address the entire system of education.

V. CoNCLUSION: SYsTEMIC REMEDIES FOR SYSTEMIC FAILURES

Throughout American history qdvocates for. .underSffrve;‘lf sttl;d;an\tz
have fought for more equitable learning opportunities. Sugh effor  have
resulted in substantial, but incompleie, 1mprov'emems. Thlsr A;tu‘: ?Vc .
amines persistent inequalities affecting minority .studf_:nts an sIL]ld ui_
various legal challenges to overrepresentation, mlleient!ﬁcauczin, df Lo
derservicing in spectal education. The maost stralghtiorw.axl' [.ons ar;d
challenges focuses on overrepresentation and FAPE/LRE violations,

; serve
engagement and sustaining competitive employment, rather than merely prepared to
=
on a jury or vote).
31 See id. at 484,
8 14, at 486-88. ) N e con.
9 Id. at 475, 537-38. This challenge to resource inequities was brot;]ght‘ozlj"slf‘i;%% n
stitutional and Title VI grounds. According to the evidence accep}’elddbyttsgsa .
the City’s special education children are in restrictive placements. .Ya N Ci‘ty’s overrefer-
4 The evidence demonstrates that the primary cause{ | of New Yor s e
ral and overplacement in restrictive settings [is] a lack of support service £
cation . . ..” Id. at 538.
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is well-grounded in disability law precedent. Two important examples of
comprehensive systemic remedies discussed herein include the recent
settlement of cases brought on behaif of primarily minority students in
Chicago. Hlineis, and the government intervention in desegregation cases
in Alabama.™

Our review of legal precedent, statutory reforms, persistent racial
overrepresentation, and the broader educational confext suggests a need
for more systemic. class action challenges. We suggest that an additional
avenue for seeking comprehensive change for minority students could be
grounded in Section 504 claims alone, or in Section 504 ¢laims comhined
with § 1983 claims alleging violation of the Title VI regulations. Maost
importantly. svstemic challenges that carry the potential of more com-
prehensive remedies. whether through OCR complaints or litigation,
must be brought to leverage meaningful long-term improvements for mi-
nority children.

American public schools are Justifiably praised for pursuing a boid
vision of high standards for all students and for their noteworthy accom-
plishments. However, these same schools fall short in other areas, in-
cluding the tendency of policymakers to promote quick fixes to en-
grained, complex problems.?

In the future, OCR and OSEP can assist states in reducing minority
Overrepresentation and generating more effective special education serv-
ices for minorities by observing carefully the court-ordered remedies for
these problems in Illinois and Alabama, and by helping other states that
are out of compliance to adopt and adapt the most effective of these
measures,

Much of the research cited in Part | highlights the general need for a
systemic approach to the process of identification and placement in spe-
cial education thar includes regular education reform. Because the
identification and placement process is fundamentally subjective, state
and federal enforcement agents responding to disproportionality should
not be swayed from intervention simply because school districts appear
to rely on so-calied “objective” testing and are in procedural compliance
with IDEA, Rather than seeking to “fix” the test or other discrete aspects
of the process, school districts with significant disproporticnality should
be required to pursue multiple education reform measures that address
effectively the needs of minority students in both regular and special

*' The recent Baltimore settlement discussed briefly ahave, see fupra note 159, js a
third exarnple of 4 comprehensive systemic remedy, but it dees not appear to be as com-
prehensive as these two.

The section on federal enforcement recommendations was excerpted from DaNIEL ]
LoSEN, NEW RESEARCH aN SPECIAL EDUCATION AND MINORITY STUDENTS WITH IMPLI-
TATIONS FOR FEDERAL EDUCATION PoLicy anp ENFORCEMENT (forthcoming 2001).

“* See Davip TYACK & Lakrry Cunan, TINKERING TOWARD UToPpia: A CENTURY OF
PUBLIC SCHOOL REFORM ( 1995),
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education. Whether a given set of remedies is effective must be measured
by outcomes for children as well as by inputs to the system, and then
adjusted accordingly. It is almost certain that the most effective relmedles
will go beyond the special education evaluation process a_nd entail regu-
lar education reforms. As Dr. Thomas Hehir points out, “Simply focusmg
on special education may not only be ineffective, b.ut may .alls_o mﬂ:’er-
tently promote continued segregation [of students with dl‘Sabl]l[les]. =0

In general, the persistent and disturbing patterns of overrepresenta-
tion and underservicing demand stepped-up enforcement and oversight
activity both by state and federal government enforcement agents. On the
federal level, OSEP should make use of new enforcement options—espe-
cially the partial withholding of funds—to target specific compliance.
Likewise, OCR needs 10 exercise a wider range of enforcement measures,
including seeking broader remedies and issuing letters of violation for
obstinate, noncompliant school districts. Further, QCR shoglc} aggres-
sively disseminate information about its enforcement activities and
maintain an easily accessible database documenting its activities, Moreo-
ver, OCR, DOJ, and OSEP would each benefit from a greater exchangg of
information regarding minority overrepresentation in special _educauon
and related enforcement activity.”™ Each of these federal agencies shou]d
bring intensive pressure to bear on states for failure to moni'tor and inter-
vene in the face of persistent and significant overrepresentation. _ '

Similarly, states must take seriously. their new dut._v to monitor dis-
proportionality, intervene where appropriate, and mak‘e mfonlnanon about
both disproportionality and state interventions reaclllly qvallable to the
public. To this end, states must not focus solely on dlST:r]CIE datal, as dis-
proportionality at the school level may be masked by district-wide data,

Y See The Merrow Report, supra note 2. N

4 gurrentiy, overreprgscmalign data evidence egregious disparities for most states.
This crucial information, however, is not readily accessible. Federal oversight can cnsurel
that uniform and quality data on identification and placement by race and ethnicity, al_rr:aldzi
required for state collection and analysis by IDEA, are actually collect:_:‘d a‘nq 'revleluhe
rigorously each year. Part of the problem may lie in the [act L‘hat schoqi dlblll'llc,-ts are either
unaware of, or allowed to remain unconcerned about, these dispreportionalitics. See Glen-
non & Shafer, supra note 23. Therefore, in addition 10 vigorous enforc.e_mem n dlStI’lCI:
where disproportionalities are most pronounced, comphance‘repons specific to these issues
should be disseminated te all school districts, along with guidance about the best practices

in addressing significant overrepresentation. o . ‘

N USaniir Pl'Obl%mgmay result if opversight focuses only on disirict dlgprqportmnaht):
without considering statewide disproportionality. Rac1al]_y isolated school districts me:jy rnu
look internally disproportionate by race, because of the simple fact that there is little iver-
sity within the district. But if high-minority districts identify high numbers of n_uno{ril‘l}
students as eligible for special education as compared to white d15£ncts, the state“’lq?] nt(sﬁ
propertionality in labeling minority chiidren as “mentally retarded” (for examplyet)) wi :
be reflected as a significant disproportionality on the district level, due to the a sepbclc 0
comparable white students. The IDEA shoqld also require that these fiata be accessi eu!f
the general public, in the same way that Title T requires comprehensive reporting on s
dent achievement,
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and disproportionality at the state leve) may not be reflected in data from
school districts that are highly segregated.

The need for greater comprehensive and systemic intervention sug-
gests a concomitant need for technical assistance and supports that con-
sider the needs of students and teachers in regular education classrooms
alongside potential problems in the process of special education evalua-
tion and placement, Shining more light on the numeric disparities is an
important first step, as it can generate public leverage for meaningful re-
form. To meet their new obligations under federal law, states will need to
coltect and analyze data that focus on race and the restrictiveness of
placement, not just identification. These data could also be used at the
district and schooi levej to help track the effectiveness of interventions. If
remedies seek only to correct numerical disparities in special education
identification and placement, however, they will be short-sighted and
potentially harmfuj, Reducing disparities on paper without improving the
quality of both regular and special education classrooms could result in
further underservicing of students with academic and special education
needs.

In light of the above. we endorse both “input” and “outcome” reme-
dies. On the tnput side, advocates should seek remedies that improve
both regular and special education, These include: higher-quality, experi-
enced teachers; more teacher training in what is popularly called class-
room management;** training for special and regular education teachers
in the provision of challenging academic curriculum through multiple
modes of instruction; smailer class sizes and the use of programs of in-
struction that are proven effective:® more inclusive, heterogeneous class-
rooms; teacher practica in inclusive settings: certification requirements
that reflect IDEA mandates: time for regular and special education
teacher collaboration and problem-solving; more pervasive and effective
student supports and services (and corresponding additional resources);
and incentive programs to attract and retain talented. multilingual special
educators. as well as regular education teachers.

Beneficial combinations ot tnputs such as those outlined above
should produce worthwhile outcomes. In recent vears, educational poli-
cymakers have put a great deal of faith in the idea that the process of
measuring outcomes and holding schools accountable for meeting certain

** For example. statistical analysis in a district like Hartford, Connecticut, which has
very few white students. would not necessarily vield signs of racial disproportionality. But
if minority children in the majority-minority Hartford schools are far more often classified
as having “‘mental retardation™ than are white children in mostly white suburban schools,
the state of Connecticut is still required to address the problem of racial disproportionality,

#* Boundy, supra note 140, Note also that effective instruction involves engaging stu-
dents. as opposed to managing them. See ALFAE KoHN, BEYOND DiscipLing: From Com-
PLIANCE T CoMMUNITY (1996).

% See HARD WORK FOR GooD ScHooLs {Gary Orfield & Elizabeth H. DeBray eds..
forthcoming 2001 7.
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outcome objectives will itself drive better practices. In. the cont]t;xF ofh:l(;z
issues addressed in this Article, we agree that remedies sl}ou ln([: o
incentives to improve outcome measures that fgcus on gch}evemznthi <
graduation rates (with diplomas) of students w;Fh dlsabxlmeg an e
who have been misidentified and need to be transitioned b.ack lr!lo regu o
education classrooms. This will ensure that the.apove~llste§l'1nputs aand
evaluated, that adjustments will be made to maximize effectiveness, and
that schools will have concrete incentives to make other changes vo
mnl};dvocates seeking remedies can anchor measures of effecm'enesrsessy
using states’ own Title I mechanisms for determining adeqflate p‘rl?%own.
As m the Chicago settlement, advocates aqd school officials can slm_ o
together and hammer out realistic numeric goals and crea;e tmlllltmymes
plans to ensure that the necessary inputs are employeq and that o oo
are measured accurately.’® Researchers can play a vital role in ffch;ivg
attorneys and school officials dletedrmim:;: which inputs are most €

ini ving regular and special education. ‘

" lmSp;sotem‘?c ciallengcs. gmphasizing measurcs'that have prc:ven effzt;:
tive in the remedy stage, can bring the force of litigation to bear Qon P -
vasive educational inequities and racial injustice, and they _can ssrve_n
ensure that the federal governmental institutions charged \fwth esn Sotr;ﬁ%
civil rights law fulfill the duty they owe to prot.ectf:d claszﬁes.inydiqpm-
Htigation, therefore, should go far bey(md l'llimcl"lCﬂl r;ducnotl} " 'm\bmh
portionality and seek improvements in the quality of t?duca }tc)h cutting.
regular and special education classrooms. Cpllabqratlor; wl1n sne
edge researchers is critical to shaping ‘remed;es w_nh a éistn l,)ge]?jiscw_
impact. To the extent that the best soh}tmns.may still need to et
ered, advocates urging higher expectations for all can p_lay acen e
in establishing evaluative frameworks and demanding g;gsaggr?gaié ) date
that can shed light on what works and what does not.” The;e éyesd e
legal challenges recognize that many fa_ctors need to be ad .reﬂssre ,u]ar
cluding many of the inextricably entwined fa.clorsi co:‘l(:ei’rrllma,t beg -
education. Advocates who demonstrate systemic fmlur.e Wl]- n?[h- -
necessarily restricted to addressing only isolated comp(men‘ts (}Th cl\epaI
cial education evaluation process such as the use of 1Q tests. The “pzm
challenges recommended above are ultimately intended 10 IJump.
meaningful education reforms and stronger federal enforcement.

R & Moore, supra note 154,

9 %giai?l;g;a;xample. Uses ‘choumabilily benchmarks based f.'m astsegss::)ccr;;séccir;é;ci;lé
rates, and diplema rates disaggregated by race, gender, d1sa})1]1t) s?dl:].c. Naency, 8 F
status, and English-language learner status. See Gl Forum v. Te)é. = 1 el reimrling
Supp 24 667 (W.D. Tex. 2000); Klein, supra note 240. IDEA an Sé_‘ e§ At
requifemems that have some of these characteristics. See 20 U.S.C.

(IDEA); i4. § 6314(b} (Title 1).
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By moving the litigation ball forward, advocates can create incen-
tives for educators to dig deeper and collaborate with researchers and the
community to find meaningful solutions. Given that the overrepresenta-
tion of minority students in unnecessarily restrictive programs has con-
tinued unabated for over fifty years, additional litigation, especially sys-
temic challenges combining disability law with Title VI, is sorely
needed.





